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1. Citizenship as a Public Good
7KH�,QGLD�([FOXVLRQ�5HSRUWV��,;5V��GH¿QH�H[FOX-
VLRQ�DV�SURFHVVHV�FUHDWHG�E\�WKH�VWDWH�WKDW�SUROLIHU-
DWH��WROHUDWH�RU�GHHSHQ�EDUULHUV�IRU�LQGLYLGXDOV�DQG�
JURXSV� IRU� DFFHVVLQJ� SXEOLF� JRRGV��7KH\� GH¿QH� D�
SXEOLF�JRRG�DV�µD�JRRG��VHUYLFH��DWWDLQPHQW��FDSD-
ELOLW\�RU�IUHHGRP²LQGLYLGXDO�RU�FROOHFWLYH²WKDW�LV�
HVVHQWLDO�IRU�HYHU\�KXPDQ�EHLQJ�WR�EH�DEOH�WR�OLYH�D�
OLIH� RI� GLJQLW\�¶�7KUHDWV� WR� FLWL]HQVKLS� HQJHQGHUHG�
E\�EXUHDXFUDWLF� DQG� OHJDO�SURFHVVHV�KDYH�D� VXEWOH�
\HW�SURIRXQG�LPSOLFDWLRQ�IRU�H[FOXVLRQ�ZLWKLQ�WKLV�
PHDQLQJ��

&LWL]HQVKLS�LV�EHVW�XQGHUVWRRG�DV�D�PXOWLGLPHQ-
VLRQDO�FRQFHSW��)URP�D�OHJDO�VWDQGSRLQW��FLWL]HQVKLS�
LV�D�JXDUDQWHH�RI�SROLWLFDO�VWDWXV�DQG�ULJKWV��,Q�PRG-
HUQ� SROLWLHV�� FLWL]HQV� KDYH� VHFXUH� PHPEHUVKLS� LQ�
WKH� FRQVWLWXWLRQDO� FRPPXQLW\��7KLV�XVXDOO\�PHDQV�
WKDW�WKH�6WDWH�SURYLGHV�WKHP��DW�OHDVW�WKHRUHWLFDOO\��
WKH�ZLGHVW�OHJDOO\�DYDLODEOH�EXQGOH�RI�FLYLO��SROLWL-
FDO�DQG�VRFLR�HFRQRPLF�ULJKWV��6FKRODUV�KDYH�RIWHQ�
FRQFHSWXDOL]HG� FLWL]HQVKLS� LQ� WHUPV� RI� WKLV� JXDU-
DQWHHG� EXQGOH� RI� ULJKWV�� )RU� LQVWDQFH�� WKH\� KDYH�
VXJJHVWHG�WKDW�WKHUH�FRXOG�EH�FLYLO�FLWL]HQVKLS�WKDW�
JXDUDQWHHV�HTXDO�SURWHFWLRQ�RI�WKH�ODZ�DQG�EDVLF�LQ-
GLYLGXDO�ULJKWV��SROLWLFDO�FLWL]HQVKLS�WKDW�JXDUDQWHHV�
SROLWLFDO� ULJKWV� OLNH� YRWLQJ�� DQG� VRFLDO� FLWL]HQVKLS�
WKDW�JXDUDQWHHV�DOO�PHPEHUV�EDVLF�VWDQGDUGV�RI�OLY-
LQJ��0DUVKDOO��������

0RGHUQ� GHPRFUDWLF� VWDWHV� DOVR� DVVRFLDWH� FLWL-
]HQVKLS�ZLWK� JXDUDQWHHV� RI� SROLWLFDO� SDUWLFLSDWLRQ��

Citizenship and the Mass Production of Statelessness 
in Assam

Abdul Kalam Azad, M. Mohsin Alam Bhat and Harsh Mander
Reviewed by�5D¿XO�$KPHG

OLNH�WKH�ULJKW�WR�YRWH��&LWL]HQV�DUH�OHJDOO\�HQWLWOHG�WR�
SDUWLFLSDWH�LQ�RQJRLQJ�GHPRFUDWLF�GHOLEHUDWLRQV�DQG�
SROLF\�IRUPDWLRQ��$W�WKH�VDPH�WLPH��D�FLWL]HQ�LV�QRW�
RQO\�ULJKWV�EHDULQJ��EXW�DOVR�GXWLHV�EHDULQJ��0RG-
HUQ�SROLWLHV�H[SHFW�WKHLU�FLWL]HQV��RIWHQ�WKURXJK�WKH�
LQVWUXPHQWDOLWLHV�RI�ODZ��WR�FRQWULEXWH�WR�FROOHFWLYH�
SROLWLFDO�OLIH�

2EYLRXVO\�� DQ� LQGLYLGXDO� KDYLQJ� FLWL]HQVKLS�
VWDWXV�GRHV�QRW�DOZD\V�PHDQ�WKDW�VKH�ZLOO�GH�IDFWR�
EHQH¿W�IURP�HYHU\WKLQJ�WKDW�LV�OHJDOO\�JXDUDQWHHG��
%XW�LW�GRHV�PHDQ�WKDW�VKH�KDV�DQ�LQVWLWXWLRQDOO\�YL-
DEOH� FODLP� WR� GHPDQG�ZKDW� LV� OHJDOO\� JXDUDQWHHG�
�6RPHUV���������,Q�WKLV�VHQVH��DQRWKHU�ZD\�WR�FRQ-
FHSWXDOL]H�FLWL]HQVKLS�LV�WR�WKLQN�RI�LW�DV�WKH�JXDUDQ-
WHH�WR�WKH�ZLGHVW�LQVWLWXWLRQDO�DFFHVV�WR�PDNH�FODLPV�
IURP�WKH�6WDWH�DQG�FRPPXQLW\�DW�ODUJH�

%H\RQG� OHJDOLW\�� FLWL]HQVKLS� LV� DOVR� D�PDUN�RI�
EHORQJLQJ��6WDWHV�OD\�GRZQ�UXOHV�RI�FLWL]HQVKLS��GH-
PDUFDWLQJ� LWV� TXDOL¿FDWLRQV� DQG� GLVTXDOL¿FDWLRQV��
7KXV��FLWL]HQVKLS�UXOHV�UHÀHFW�KRZ�D�SROLWLFDO�FRP-
PXQLW\�XQGHUVWDQGV�LWV�QRUPDWLYH�IRXQGDWLRQV��)RU�
LQVWDQFH��LI�D�FRXQWU\�SURYLGHV�FLWL]HQVKLS�WR�HYHU\�
SHUVRQ�ERUQ�LQ�LW��RIWHQ�GHVFULEHG�DV�jus soli RU�ELUWK-
ULJKW�FLWL]HQVKLS���ZH�FDQ�DVVXPH�WKDW�LW�KDV�DGRSW-
HG�D�WHUULWRULDO�FRQFHSWLRQ�RI�QDWLRQDO�EHORQJLQJ�

7KLV�PXOWLGLPHQVLRQDO�FRQFHSWXDOL]DWLRQ�RI�FLW-
L]HQVKLS� DOORZV�XV� WR� WKLQN� DERXW� WKH� UHODWLRQVKLS�
EHWZHHQ�FLWL]HQVKLS�DQG�SXEOLF�JRRGV��DQG�WKH�YDUL-
HW\�RI�ZD\V�LQ�ZKLFK�H[FOXVLRQ�FDQ�KDSSHQ�LQ�UHOD-
WLRQ�WR�FLWL]HQVKLS�
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$W�WKH�¿UVW� OHYHO��EDUULHUV� WR�FLWL]HQVKLS�VWDWXV�
DQG� LWV�H[HUFLVH�DPRXQW� WR�H[FOXVLRQ� LQ�DQ� LQVWUX-
PHQWDO�VHQVH��&LWL]HQVKLS�VWDWXV� IDFLOLWDWHV� WKH�HQ-
MR\PHQW� RI� RWKHU� SXEOLF� JRRGV� WKURXJK� WKH�SURYL-
VLRQ�RI�ULJKWV�DQG�HQWLWOHPHQWV��,I�WKH�6WDWH�YLRODWHV��
RU�IDLOV�WR�IXO¿O�RU�SHUIRUP�LWV�REOLJDWLRQV��FLWL]HQ-
VKLS� DOORZV� IRU� LQVWLWXWLRQDO� DFFHVV�� SDUWLFLSDWLRQ�
DQG� UHGUHVV�� 7KXV�� FLWL]HQVKLS� LV� D� meta� SXEOLF�
JRRG�VLQFH�FLWL]HQVKLS�VWDWXV�DOORZV�LQGLYLGXDOV�DQG�
JURXSV�WR�H[HUFLVH�PRVW�RWKHU�IXQFWLRQDOLWLHV�ZLWKLQ�
WKH�PHDQLQJ� DGRSWHG� E\� WKH� ,;5V��&RQVHTXHQWO\��
DFWXDO�GHQLDO�RU�GHSULYDWLRQ�RI�FLWL]HQVKLS�UHVXOWV�LQ�
H[FOXVLRQ�IURP�SXEOLF�JRRGV�

7KH�6WDWH¶V�GHQLDO�RU�GHSULYDWLRQ�RI�FLWL]HQVKLS�
DPRXQWV� WR� H[FOXVLRQ� LQ� D�QRQ�LQVWUXPHQWDO� VHQVH�
DV�ZHOO��&LWL]HQVKLS�VWDWXV� IRUPV�DQ� LPSRUWDQW�DV-
SHFW�RI�ZKDW�SROLWLFDO�SKLORVRSKHU�-RKQ�5DZOV�FDOOV�
WKH� µVRFLDO� EDVHV� RI� VHOI�UHVSHFW¶�� ,Q� KLV� YLHZ�� D�
MXVW�SROLWLFDO�V\VWHP�PXVW�JXDUDQWHH�VHOI�UHVSHFW�RU�
VHOI�HVWHHP�RI�LQGLYLGXDOV�EHFDXVH�WKLV�HOHPHQW�RI�
GLJQLW\� LV�FHQWUDO� IRU�D�SHUVRQ� WR� OHDG�D�JRRG� OLIH��
)RU�5DZOV��WKLV�FDQ�RQO\�EH�GRQH�LI�WKH�MXVW�VRFLHW\�
JXDUDQWHHV�HTXDO�FLWL]HQVKLS�WR�HYHU\RQH��DV�D�UHF-
RJQLWLRQ�RI�HYHU\RQH¶V�VWDWXV�DV�DQ�HTXDOO\�GLJQL¿HG�
SHUVRQ� �5DZOV�� ������S�� �����1�0DUWKD�1XVVEDXP�
VXEVHTXHQWO\�LQFOXGHG�µVRFLDO�EDVHV�RI�VHOI�UHVSHFW¶�
LQ�KHU�OLVW�RI�FRUH�FDSDELOLWLHV��1XVVEDXP��������S��
�����&LWL]HQVKLS� HQFDSVXODWHV� WKH�PXWXDO� UHFRJQL-
WLRQ� DPRQJ� WKH� PHPEHUV� RI� WKH� FRPPXQLW\� WKDW�
HDFK� RI� WKHP� HTXDOO\� EHORQJV� WR� WKH� FRPPXQLW\��
DQG�WKXV�GHVHUYHV�HTXDO�UHVSHFW��'HQLDO�RU�GHSULYD-
WLRQ�RI�FLWL]HQVKLS� LV�HVVHQWLDOO\�D�GHFODUDWLRQ� WKDW�
WKH�LQGLYLGXDO¶V�FODLP�WKDW�VKH�GHVHUYHV�UHVSHFW�DV�
DQ� HTXDO� PHPEHU� RI� WKH� FRPPXQLW\� LV� EHLQJ� UH-
MHFWHG�� �7KXV�� FLWL]HQVKLS� LV�DOVR�D�SXEOLF�JRRG� LQ�
D�QRQ�LQVWUXPHQWDO�VHQVH�EHFDXVH�LW�LV�D�FDSDELOLW\��
ZLWKLQ�WKH�PHDQLQJ�DGRSWHG�E\�WKH�,;5V��IRU�SHRSOH�
WR�OLYH�D�OLIH�RI�GLJQLW\�

+DQQDK� $UHQGW� KDV� DUWLFXODWHG� DQRWKHU� FRP-
SHOOLQJ� YDULDWLRQ� RI� WKH� UHODWLRQVKLS� EHWZHHQ� FLWL-
]HQVKLS� DQG� KXPDQ� GLJQLW\��$FFRUGLQJ� WR�$UHQGW��
KXPDQ�GLJQLW\�LV�SRVVLEOH�RQO\�ZKHQ�D�SHUVRQ�LV�D�

� �� 6HH�DOVR�&RKHQ��-RVKXD���������)RU�D�'HPRFUDWLF�6RFLHW\��
,Q� )UHHPDQ�� 6�� �HG���� The Cambridge Companion to 
Rawls�� &DPEULGJH�� &DPEULGJH� 8QLYHUVLW\� 3UHVV�� S�� ����
����

PHPEHU�RI�D�SROLWLFDO�FRPPXQLW\��+XPDQ�GLJQLW\�
LV�WKH�UHVXOW�RI�RWKHU�PHPEHUV�RI�WKH�SROLW\�UHFRJ-
QL]LQJ�WKH�LQGLYLGXDO¶V�VWDWXV�DQG�DELOLW\�WR�EH�D�IUHH�
DJHQW��&RQVHTXHQWO\��IRU�$UHQGW��ZKHQ�DQ\�SHUVRQ�
LV�EHUHIW�RI�FLWL]HQVKLS��VKH�LV�VWULSSHG�RI�KXPDQLW\�
LWVHOI��7KLV�OHG�KHU�WR�ODPHQW�WKDW�ZLWKRXW�µWKH�ULJKW�
WR�KDYH�ULJKWV¶²WKH�ULJKW�WR�EH�SDUW�RI�VRPH�SROLW-
LFDO�FRPPXQLW\�DV�D�FLWL]HQ²KXPDQ�GLJQLW\�FRXOG�
QRW� EH� JXDUDQWHHG� IRU� HYHU\RQH� ������� SS�� ���±
������,QWHUQDWLRQDO�ODZ�UHFRJQL]HV�WKLV�FHQWUDOLW\�RI�
FLWL]HQVKLS�DV�D�KXPDQ�ULJKW��DV�LQGLFDWHG�E\�$UWLFOH�
���RI� WKH�8QLYHUVDO�'HFODUDWLRQ�RI�+XPDQ�5LJKWV�
WKDW�GHFODUHV�WKDW�HYHU\RQH�KDV�D�ULJKW�WR�QDWLRQDO-
LW\�� DQG�QR�RQH� FDQ�EH� DUELWUDULO\� GHSULYHG�RI� KHU�
QDWLRQDOLW\��,Q�WKLV�VHQVH��GHQLDO�DQG�GHSULYDWLRQ�RI�
FLWL]HQVKLS�LV�D�SURIRXQG�H[FOXVLRQ�EHFDXVH�LW�PD\�
UHQGHU�D�SHUVRQ�VWDWHOHVV�DQG�ZLWKRXW�DQ\�SROLWLFDO�
PHPEHUVKLS��DQG�WKXV�FRPSURPLVH�KHU�GLJQLW\�DO-
WRJHWKHU�

7KH�DSSUHFLDWLRQ�RI�FLWL]HQVKLS�DV�D�SXEOLF�JRRG�
UHYHDOV�WKDW�WKH�6WDWH�PXVW�VHFXUH�WKH�JXDUDQWHH�RI�
VWDWXV�WKURXJK�OHJDO�DQG�LQVWLWXWLRQDO�PHDQV��,W�PXVW�
QRW�VXEMHFW�D�SHUVRQ¶V�FLWL]HQVKLS�VWDWXV�WR�DUELWUDU\�
WDUJHWLQJ��,W�PXVW�DOVR�FUHDWH�D�WUDQVSDUHQW�OHJDO�DU-
FKLWHFWXUH�LQ�FDVH�WKH�LVVXH�RI�FLWL]HQVKLS�YHUL¿FD-
WLRQ�DQG�DXWKHQWLFDWLRQ�DULVHV��,W�DOVR�IROORZV�WKDW�D�
SHUVRQ�PXVW�QRW�EH�VXEMHFWHG�WR�DUELWUDU\�DQG�RYHUO\�
GHPDQGLQJ�HQTXLULHV�DERXW�WKHLU�FLWL]HQVKLS�VWDWXV��
$UELWUDU\� TXHVWLRQLQJ� RI� VRPHRQH¶V� FLWL]HQVKLS²
SDUWLFXODUO\�LQ�WKH�DEVHQFH�RI�WUDQVSDUHQW��IDLU�DQG�
UHDVRQDEOH� LQVWLWXWLRQDO� SURFHGXUHV²ZRXOG� LQ-
WURGXFH� VHYHUH� XQFHUWDLQW\� LQ� KHU� OLIH�� HVSHFLDOO\�
FRQVLGHULQJ�WKH�VHULRXV�FRQVHTXHQFHV�RI�WKH�ORVV�RI�
FLWL]HQVKLS���/HJDO�SURFHVVHV�FDQ�PDNH�FLWL]HQVKLS�
SUHFDULRXV�E\�PDNLQJ�LW�FRQWLQJHQW�RQ�DUELWUDU\�RI-
¿FLDO�GLVFUHWLRQ�DQG�ZKLP��3UHFDULRXV�FLWL]HQV�DUH�
FRPSHOOHG� WR� LQYHVW� DOO� WKHLU� KXPDQ� DQG�PDWHULDO�
UHVRXUFHV�WR�SUHVHUYLQJ�WKHLU�VWDWXV��DQG�WKLV�GLYHUWV�
WKHP�IURP�DFKLHYLQJ�DQ\�RWKHU�SXEOLF�JRRG��7KXV��
SURFHVVHV�WKDW�HQJHQGHU�SUHFDULRXV�FLWL]HQVKLS�VXV-
SHQG�QRUPDO�OLYHV�DOWRJHWKHU��7KXV��H[FOXVLRQ�IURP�
FLWL]HQVKLS� DV� D� SXEOLF� JRRG� LV� WULJJHUHG�QRW� RQO\�
ZKHQ�D�SHUVRQ�LV�GH�MXUH��RU�HYHQ�GH�IDFWR��GHQLHG�
RU�GHSULYHG�RI�FLWL]HQVKLS��,W�LV�DOVR�WULJJHUHG�ZKHQ�
FLWL]HQVKLS�VWDWXV�LV�WKUHDWHQHG�E\�XQIDLU�DQG�DUEL-
WUDU\�SURFHGXUHV��7KH\�DPRXQW�WR�LQGLUHFW�H[FOXVLRQ�
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E\�FUHDWLQJ�D�KHLJKWHQHG�IRUP�RI�YXOQHUDELOLW\��3UH-
FDULRXV� FLWL]HQVKLS� LV� H[FOXVLRQ� EHFDXVH� LW� XQGHU-
PLQHV�WKH�VHFXULW\�RI�VWDWXV��ZKLFK�LV�DQ�LPSRUWDQW�
EDVLV�RI�VHOI�UHVSHFW�

,W�IROORZV�WKDW�H[FOXVLRQ�LQ�UHODWLRQ�WR�FLWL]HQ-
VKLS�FDQ�EH�RI�WKUHH�NLQGV��)LUVW��WKHUH�FDQ�EH�D�GH�
MXUH�H[FOXVLRQ�UHVXOWLQJ�IURP�WKH�ZLWKGUDZDO�RI�FLW-
L]HQVKLS�WKDW�PDNHV�DFFHVV�WR�SXEOLF�JRRGV�FRQWLQ-
JHQW�RQ�FLWL]HQVKLS�VWDWXV��6HFRQG��WKHUH�FDQ�EH�D�GH�
IDFWR�H[FOXVLRQ�DV�WKH�LQGLJQLW\�RI�FLWL]HQVKLS�GHSUL-
YDWLRQ��UHVXOWLQJ�IURP�GHQLDOV�RI�SXEOLF�JRRGV�DQG�
WKH�ZLWKGUDZDO�RI�PHPEHUVKLS�WR�SROLWLFDO�FRPPX-
QLWLHV��$QG�WKLUG��WKHUH�LV�ZKDW�WKH�,;5V�GHVFULEH�DV�
DGYHUVH�LQFOXVLRQ��,Q�WKH�FRQWH[W�RI�WKH�SXEOLF�JRRG�
RI�FLWL]HQVKLS��DGYHUVH�LQFOXVLRQ�UHVXOWV�QRW�IURP�D�
GH� IDFWR�RU� GH� MXUH ZLWKGUDZDO�RI� FLWL]HQVKLS�� EXW�
IURP� XQVWDEOH� FLWL]HQVKLS� WKDW� XQGHUPLQHV� PHDQ-
LQJIXO�RSSRUWXQLW\�DQG�DFFHVV�WR�DOO�SXEOLF�JRRGV��

2. Exclusion from the Public Good of 
Citizenship and the Mass Production 
of Statelessness in Assam
2Q����$XJXVW�������WKH�1DWLRQDO�5HJLVWHU�RI�&LWL-
]HQV� �15&��ZDV�SXEOLVKHG�E\� WKH�*RYHUQPHQW�RI�
,QGLD��7KLV�OLVWHG�WKRVH�UHVLGHQWV�RI�WKH�,QGLDQ�VWDWH�
RI�$VVDP�ZKR�KDG�VXFFHHGHG�LQ�SURYLQJ�WR�WKH�VDW-
LVIDFWLRQ�RI�WKH�,QGLDQ�VWDWH�WKDW�WKH\�ZHUH�FLWL]HQV�
RI�,QGLD��

7KLV�PRPHQWRXV�OLVW�H[FOXGHG�QHDUO\�WZR�PLO-
OLRQ� SHRSOH� IURP� DPRQJ� WKH� UHVLGHQWV� RI�$VVDP��
7KH�VWDWH�GHHPHG�WKHP�WR�KDYH�IDLOHG�WR�SURYH�WKDW�
WKH\�ZHUH�,QGLDQ�FLWL]HQV��8QWLO�WKH�WLPH�RI�ZULWLQJ��
D� \HDU� ODWHU�� WKHVH� SHRSOH� KDYH� VWLOO� QRW� IXOO\� ORVW�
WKHLU�FLWL]HQVKLS��%XW�WKHLU�OHJDO�ULJKW�WR�EHORQJ�WR�
,QGLD�DV�,QGLDQ�FLWL]HQV�VWDQGV�JUDYHO\�WKUHDWHQHG��
8QOHVV�WKH�UXOHV�DUH�DOWHUHG��WKH\�ZLOO�EH�JLYHQ�RQH�
PRUH�FKDQFH�WR�SURYH�WKHLU�FLWL]HQVKLS��$IWHU� WKH\�
DUH�JLYHQ�LQ�ZULWLQJ�WKH�UHDVRQV�IRU�WKHLU�H[FOXVLRQ��
WKH\�ZLOO� EH� DXWKRUL]HG� WR� SOHDG� WKH� UHDVRQV�ZK\�
WKH\�VKRXOG�VWLOO�EH�UHFRJQL]HG�DV�,QGLDQ�FLWL]HQV�LQ�
WKH�)RUHLJQHUV�7ULEXQDOV��)7V���7KHVH�DUH�TXDVL�MX-
GLFLDO�ERGLHV�VHW�XS�E\�WKH�FHQWUDO�H[HFXWLYH�WKURXJK�
WKH�)RUHLJQHUV� �7ULEXQDOV��2UGHU������� �7ULEXQDOV�
2UGHU��XQGHU�WKH�)RUHLJQHUV�$FW��������2YHU�D�\HDU�

DIWHU� WKH� SXEOLFDWLRQ� RI� WKH� 15&�� QRQH� RI� WKRVH�
ZKRVH�QDPHV�ZHUH�H[FOXGHG�IURP�WKH�UHJLVWHU�KDYH�
EHHQ�JLYHQ�D�GRFXPHQW�ZLWK� UHDVRQV� IRU� WKHLU� H[-
FOXVLRQ��7KH�UXOLQJ�SROLWLFDO�HVWDEOLVKPHQW²ZKLFK�
KDG�KRSHG�IRU�D�VLJQL¿FDQWO\�ODUJHU�QXPEHU�RI�H[-
FOXGHG� SHUVRQV²LV� IHUYHQWO\� DGYRFDWLQJ� UHYHUL¿-
FDWLRQ� LQ�PLQRULW\�FRQFHQWUDWHG�GLVWULFWV��7KLV�KDV�
LQWURGXFHG� IXUWKHU� XQFHUWDLQW\� UHJDUGLQJ� WKH� FRQ-
FOXVLRQ� RI� WKH� SURFHVV�� )RU� WKLV� UHDVRQ�� WKLV� ¿QDO�
VWHS� WKDW�ZLOO� GHFLGH� WKHLU� GHVWLQLHV� UHPDLQV� LQ� DQ�
XQH[SODLQHG�DQG�SDLQIXO�OLPER��7KH�H[FOXGHG�QHDU-
O\�WZR�PLOOLRQ�SHRSOH�OLYH��DW�WKH�WLPH�RI�ZULWLQJ��LQ�
D�SXUJDWRU\�RI�XQFHUWDLQW\��

7KH�SURFHVV�ZDV�PHDQW�WR�XSGDWH�WKH�1DWLRQDO�
5HJLVWHU�RI�&LWL]HQV�WKDW�WKH�6WDWH�KDG�SUHSDUHG�LQ�
������7KH�XSGDWLQJ�SURFHVV�ZDV�LQLWLDWHG�E\�WKH�6X-
SUHPH�&RXUW�LQ������2�7KH�&RXUW�VXEVHTXHQWO\�WRRN�
FKDUJH�RI�WKH�ZKROH�DGPLQLVWUDWLYH�DQG�MXGLFLDO�SUR-
FHVV��VXSHUYLVLQJ�LW�GLUHFWO\�WKURXJK�RUGHUV�LVVXHG�WR�
WKH�15&�DXWKRULW\��

$W�WKH�FRUH�RI�WKH�V\VWHPLF�LQMXVWLFH�RI�WKH�15&�
SURFHVV�LV�WKH�MXGLFLDO�UXOLQJ�WKDW�VKLIWV�WKH�EXUGHQV�
RQ�WKH�LQGLYLGXDO�FLWL]HQ�WR�HVWDEOLVK�KHU�FLWL]HQVKLS��
7KH�H[HUFLVH�WKXV�SURFHHGV�ZLWK�WKH�DVVXPSWLRQ�RI�
IRUHLJQQHVV��7KH�UHVLGHQW�KDV�WR�SURYH�KHU�FLWL]HQ-
VKLS� WKURXJK�R൶FLDO�GRFXPHQWV�SUHVFULEHG�E\� WKH�
6WDWH��+HU�IDLOXUH�WR�GR�VR�LV�UHDVRQ�HQRXJK�IRU�KHU�
WR�EH�GHQLHG�,QGLDQ�FLWL]HQVKLS�

7KH�SURGXFWLRQ�RI�D�UDQJH�RI�R൶FLDO�GRFXPHQWV�
LV� DQ� DUGXRXVO\� XSKLOO� UHTXLUHPHQW� LQ� D� FRXQWU\�
ZKHUH�PRVW�RI�WKH�SRRU�GR�QRW�SRVVHVV�VHYHUDO�OHJDO�
GRFXPHQWV��7KLV�LV�EHFDXVH�WKH�6WDWH�KDV�QRW�HVWDE-
OLVKHG� V\VWHPV� WR� JXDUDQWHH� LWV� FLWL]HQV� HUURU�IUHH�
GRFXPHQWV��DQG�VR�PDQ\�OLYH� LQ�VXFK�GLVPDO�FRQ-
GLWLRQV� WKDW� WKH\� MXVW� FDQQRW� VXPPRQ� WKH� VRFLDO��
HFRQRPLF�DQG�SROLWLFDO�FDSLWDO� WR�PXVWHU�ZKDWHYHU�
GRFXPHQWDWLRQ� WKH\� DUH� HQWLWOHG� WR�� 7KH� PDMRULW\�
RI� LQGLJHQW� UXUDO� SHRSOH� DQ\ZKHUH� LQ� WKH� FRXQWU\�
ZRXOG�EH�XQDEOH�WR�SURYH�WKHLU�FLWL]HQVKLS�EHFDXVH�
ELUWK� FHUWL¿FDWHV� ZHUH� UDUH�� PDQ\� GLG� QRW� DWWHQG�
VFKRRO�DQG�PLJUDWHG� IRU�ZRUN�RU�ZHUH�PDUULHG�DV�
FKLOGUHQ��ODQG�UHFRUGV�DUH�SRRUO\�PDLQWDLQHG��DQG�LQ�

 2 Assam Sanmilita Mahasangha v. Union of India�� :ULW�
3HWLWLRQ� �&LYLO�� 1R�� ���� RI� ������ MXGJPHQW� GDWHG� ���
'HFHPEHU�������
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DQ\�FDVH��PDQ\�DUH�ODQGOHVV�RU�XQUHFRUGHG�WHQDQWV�
RU�HQFURDFKHUV�RQ�JRYHUQPHQW�ODQG��DQG�YRWHUV�OLVWV�
DUH� UHSOHWH�ZLWK� RPLVVLRQV�� %XW� LQ�$VVDP�� UHVXOW-
LQJ�IURP�WKH�RUGHUV�RI�WKH�FRXUWV�DQG�JRYHUQPHQWV��
LPSRYHULVKHG�DQG�RIWHQ�XQOHWWHUHG�SHRSOH�ZHUH�UH-
TXLUHG� WR�JDUQHU�P\ULDG�R൶FLDO�GRFXPHQWV²VXFK�
DV�RI�ELUWK��ODQG�RZQHUVKLS�DQG�YRWHUV�OLVWV²LQ�GHV-
SHUDWH�ELGV�WR�HVWDEOLVK�WKHLU�FLWL]HQVKLS�FUHGHQWLDOV�

7KH� DVVXPSWLRQ� RI� IRUHLJQQHVV�� XQIRUWXQDWH-
O\��LV�ROGHU�WKDQ�WKH�15&¶V�LQLWLDWLRQ��,Q�������WKH�
6XSUHPH� &RXUW� UXOHG� WKDW� FLWL]HQVKLS� YHUL¿FDWLRQ�
LQ�$VVDP²RU�IRU�WKDW�PDWWHU�DQ\ZKHUH�LQ�,QGLD²
PXVW�KDSSHQ�XQGHU� WKH�)RUHLJQHUV�$FW�E\�VKLIWLQJ�
WKH�EXUGHQ�RI�SURRI�RQ�WKH�LQGLYLGXDO�3�7KH�6WDWH��RQ�
WKH�RWKHU�KDQG��QHHG�QRW�SURYH�WKHLU�VXVSLFLRQ�DW�DOO��
7KLV�PRVW�OHWKDO�EORZ�WR�GXH�SURFHVV�LV�D�WXUQLQJ�RQ�
LWV�KHDG�QDWXUDO�ODZ�WKDW�D�SHUVRQ�LV�LQQRFHQW�XQWLO�
SURYHQ�JXLOW\��7KH�15&�SURFHVV�H[WHQGV� WKLV� ORJ-
LF�ZULW� ODUJH��7KH� LQVWLWXWLRQDO�SUDFWLFH�RI� WKH�)7V�
VKRZV� WKDW� WKH\�KDYH� LQWHUSUHWHG� WKLV� UHTXLUHPHQW�
LQ�ZD\V�WKDW�VRPHWLPHV�PDNH�LW�SUDFWLFDOO\�LPSRV-
VLEOH�IRU�LQGLYLGXDOV�WR�PHHW�WKLV�EXUGHQ��,QGLYLGX-
DOV��PRVW�RI�ZKRP�DUH�SRRU��DUH�H[SHFWHG�WR�SUHVHQW�
HUURU�IUHH�DQG�FRPSUHKHQVLYH�GRFXPHQWV��RIWHQ� WR�
EH�FRUURERUDWHG�ZLWK�RUDO�HYLGHQFH�RI�WKHLU�UHODWLYHV�
DQG�JRYHUQPHQW�R൶FLDOV�ZKR�QHHG�WR�DSSHDU�EHIRUH�
WKH�)7V��

7KH�SUREOHPDWLF�QDWXUH�RI�WKH�SURFHVV�ZDV�IXU-
WKHU� H[SRVHG� E\� R൶FLDO� RUGHUV�� DJDLQ� UDWL¿HG� E\�
,QGLD¶V� 6XSUHPH�&RXUW��ZKLFK� H[HPSWHG� µSHUVRQV�
ZKR�DUH�RULJLQDOO\� LQKDELWDQWV�RI� WKH�6WDWH�RI�$V-
VDP¶�IURP�DQ\�µIXUWKHU�SURRI�RU� LQTXLU\¶�IRU�DXWR-
PDWLF�LQFOXVLRQ�LQ�WKH�15&�4�7KH�FDWHJRU\�RI�µRULJ-
LQDO�LQKDELWDQW¶�LV�QRZKHUH�GH¿QHG��EXW�LQ�SUDFWLFH�
LV�WDNHQ�WR�H[FOXGH�SHRSOH�ZKR�VSHDN�%HQJDOL��1H-
SDOL�RU�+LQGL��HYHQ�LI�WKH\�KDYH�OLYHG�LQ�$VVDP�IRU�
JHQHUDWLRQV�

7KH�KLJKO\� IUDXJKW� EXVLQHVV� RI� FRQWHVWLQJ� WKH�
FLWL]HQVKLS�VWDWXV�RI�DQ\RQH�ZKRP�WKH�6WDWH�FKRRV-
HV�QRZ�WKUHDWHQV�WR�WUDQVFHQG�$VVDP�DQG�HQWHU�FLY-
LF� OLIH� LQ�RWKHU�SDUWV�RI� ,QGLD��$Q�RUGHU�SXEOLVKHG�

 3 Sarbananda Sonowal v. Union of India�� :ULW� 3HWLWLRQ�
�&LYLO������RI�������MXGJPHQW�GDWHG����-XO\�������

 4 Assam Public Works v. Union of India�� :ULW� 3HWLWLRQ�
�&LYLO��1R������RI�������RUGHU�GDWHG����$XJXVW�������

LQ�WKH�*D]HWWH�RI���-XQH������DXWKRUL]HV�DQ\�VWDWH�
JRYHUQPHQW��XQLRQ�WHUULWRU\�RU�GLVWULFW�PDJLVWUDWH�WR�
HVWDEOLVK�)7V�LQ�DQ\�SDUW�RI�WKH�FRXQWU\��8QWLO�QRZ��
WKLV�SRZHU�ZDV�UHVWULFWHG�WR�WKH�8QLRQ�*RYHUQPHQW�
DQG�DSSOLHG�H[FOXVLYHO\�WR�WKH�VWDWH�RI�$VVDP��,W�LV�
FKLOOLQJ�WR�REVHUYH�WKDW�WKH�PDVVLYH�PDQGDWH�IRU�WKH�
0RGL�JRYHUQPHQW�LQ�WKH������HOHFWLRQV�LQ�LWVHOI�DS-
SHDUV� WR�EH� LQWHUSUHWHG�E\� WKH�8QLRQ�*RYHUQPHQW�
DV�DQ�DXWKRUL]DWLRQ�WR�SDVV�VXFK�D�IDU�UHDFKLQJ�GL-
UHFWLYH� ZKLFK� FDQ� WKURZ� VHYHUDO� KXQGUHG� PLOOLRQ�
SHRSOH� LQWR� GHVSHUDWH� DQG� SURORQJHG� XQFHUWDLQW\�
DERXW� WKHLU� ULJKWV� WR� EHORQJ�� DQG� LQGHHG� WR� KDYH�
ULJKWV�� 7KLV� FDUULHV� WKH� SRWHQWLDO� ERWK� WR� IRPHQW�
XQWROG� VRFLDO� VWULIH� DQG� WR� IXQGDPHQWDOO\� DOWHU� ,Q-
GLD¶V�FRQVWLWXWLRQDO�DUUDQJHPHQWV��$OO� WKLV�ZLWKRXW�
DQ\�SXEOLF�GHEDWH��OHW�DORQH�D�GLVFXVVLRQ�LQ�3DUOLD-
PHQW��DQG�ZLWKRXW�HYHQ�H[SODLQLQJ�LW�WR�WKH�PLOOLRQV�
ZKRVH�FLWL]HQVKLS�WRGD\�VXGGHQO\�VWDQGV�LQ�GDQJHU�
RI�EHLQJ�LQWHUURJDWHG��7KH�RQO\�H[SODQDWLRQ�WKDW�ZH�
KDYH�IRU� WKLV�RUGHU�VR�IDU� LV� WR�IDOO�EDFN�RQ�+RPH�
0LQLVWHU�$PLW�6KDK¶V� LQFHQGLDU\�SOHGJH�� UHSHDWHG�
LQ�KLV�HOHFWLRQ�VSHHFKHV�� WR�H[WHQG�WKH�15&�WR�DOO�
SDUWV�RI�WKH�FRXQWU\�WR�LGHQWLI\�DQG�GHSRUW�µLQ¿OWUD-
WRUV¶� �UHDG� XQGRFXPHQWHG�0XVOLPV� DQG� WKRVH� XQ-
DEOH�WR�SURGXFH�GRFXPHQWV�WR�WKH�VDWLVIDFWLRQ�RI�WKH�
6WDWH��ZKR� WKUHDWHQHG� ,QGLD¶V� VHFXULW\�� XQOLNH� XQ-
GRFXPHQWHG�+LQGXV�DQG�6LNKV��ZKR�ZHUH�UHIXJHHV�
HVFDSLQJ�SHUVHFXWLRQ�

7KH�15&�WKUHDWHQV�WR�SURGXFH�VWDWHOHVVQHVV�RQ�
D�VFDOH�XQPDWFKHG�E\�DQ\�GHPRFUDF\��,W�FDXVHG��LQ�
$VVDP�� HQRUPRXV� VX൵HULQJ� DQG�GUHDG� WR�PLOOLRQV�
RI� PRVWO\� SRRUO\� OHWWHUHG� DQG� YHU\� LPSRYHULVKHG�
SHRSOH��ZKR�KDYH�VTXDQGHUHG�DOO�WKHLU�PHDJUH�EH-
ORQJLQJV�WR�SD\�ODZ\HUV¶�IHHV�WR�KHOS�WKHP�QHJRWLDWH�
WKH�KRVWLOH�DQG�RSDTXH�PD]H�RI�WKH�15&�EXUHDXFUD-
F\�DQG�WKH�)7V��7KHUH�KDYH�EHHQ�KXQGUHGV�RI�FDVHV�
LQ�ZKLFK�D�VPDOO�GL൵HUHQFH�LQ�WKH�(QJOLVK�VSHOOLQJ�
RI�D�%HQJDOL�QDPH��RU�D�VPDOO�YDULDWLRQ�LQ�DJH��EH-
LQJ�HQRXJK�IRU�WKH�15&�DXWKRULWLHV�DQG�WKH�)7V�WR�
VRXQG� WKH�GHDWK�NQHOO�RI�GUHDGHG� µIRUHLJQQHVV¶�� ,I�
D�SHUVRQ�KDV�QHYHU�EHHQ�WR�VFKRRO��KH�PD\�KDYH�QR�
SURRI�RI�ELUWK�RU�FLWL]HQVKLS��,I�KH�RZQV�QR�ODQG��KH�
KDV�QR�ODQG�UHFRUGV�WR�SURYH�KLV�UHVLGHQFH�LQ�,QGLD�
EHIRUH� WKH� FXW�R൵� GDWH��$QG� HYHQ� LI� KH� GRHV� RZQ�
ODQG��ODQG�UHFRUGV�DUH�QRWRULRXV�IRU�WKHLU�HUURUV�
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7KLV�FKDSWHU�VHHNV�WR�DVVHVV�WKH�LPSOLFDWLRQV�RI�
WKHVH�TXHVWLRQV��VSHFL¿FDOO\�WKH�FRQFHSWXDOL]DWLRQ��
RSHUDWLRQDOL]DWLRQ� DQG� LPSOLFDWLRQV� RI� WKH� 15&�
IURP�WKH�SHUVSHFWLYH�RI�WKH�DQDO\WLFDO�IUDPHZRUN�RI�
H[FOXVLRQ�IURP�SXEOLF�JRRGV���,W�DUJXHV�WKDW�VWDEOH�
FLWL]HQVKLS� LV� D� SXEOLF� JRRG�� DQG� WKH�15&²DV� D�
OHJDO�DQG�EXUHDXFUDWLF�SURFHVV²DPRXQWV�WR�H[FOX-
VLRQ�IURP�SXEOLF�JRRGV��

7KH�¿UVW�SDUW�RI�WKLV�FKDSWHU�KDV�DUJXHG�WKDW�VWD-
EOH�FLWL]HQVKLS�LV�D�SXEOLF�JRRG�ZLWKLQ�WKH�PHDQLQJ�
RI�WKH�,;5V�VLQFH�LW�LV��¿UVW��LQVWUXPHQWDOO\�YDOXDEOH�
IRU�SHUVRQV�WR�DFFHVV�WKHLU�HQWLWOHPHQWV�DQG�ULJKWV��
DQG�VHFRQG��LQKHUHQWO\�YDOXDEOH�DV�KDYLQJ�D�EHDULQJ�
RQ�WKHLU�GLJQLW\�DV�KXPDQ�EHLQJV��0RUHRYHU��XQVWD-
EOH�FLWL]HQVKLS²PDUNHG�E\�DUELWUDU\�SURFHVVHV�DQG�
ODFN� RI� DFFRXQWDELOLW\²HQJHQGHUV� WKH� WKLUG� JHQUH�
RI� H[FOXVLRQ�� ,W� YLFWLPL]HV� LQGLYLGXDOV� DQG� IRUFHV�
WKHP�WR�GLYHUW�WKHLU�UHVRXUFHV�IURP�DFKLHYLQJ�RWKHU�
SXEOLF�JRRGV�WRZDUGV�SURYLQJ�WKHLU�FLWL]HQVKLS��

7KH�VHFRQG�SDUW�RI�WKLV�FKDSWHU�GUDZV�IURP�HP-
SLULFDO� HYLGHQFH� WR�DUJXH� WKDW� WKH�15&�HQJHQGHUV�
WKHVH�IRUPV�RI�H[FOXVLRQ�DW�WKH�WKUHH�GL൵HUHQW�OHYHOV�
RI�GHVLJQ�� LPSOHPHQWDWLRQ�DQG�FRQVHTXHQFHV��7KH�
FKDSWHU�VKRZV�WKDW�ULJKW�IURP�WKH�EHJLQQLQJ��WKHUH�
ZHUH�VHULRXV�ÀDZV�LQ�WKH�GHVLJQ�RI�WKH�SURFHVV�WKDW�
XQGHUFXW� LQVWLWXWLRQDO� DFFRXQWDELOLW\� DQG� WUDQVSDU-
HQF\��7KHVH�GHVLJQ�ÀDZV�ZHUH� IXUWKHU� DJJUDYDWHG�
E\�WKH�LQH൶FLHQFLHV�DQG�RYHUVLJKWV�DW�WKH�OHYHO�RI�
LPSOHPHQWDWLRQ��:H�GUDZ�IURP�HPSLULFDO�DQG�HWK-
QRJUDSKLF� HYLGHQFH� WR� DOVR� VKRZ� WKDW� LQVWLWXWLRQV�
LPSOHPHQWLQJ� WKH� SURFHVV� UHÀHFWHG� ELDV�� 7KHVH�
HPSLULFDO�LQVLJKWV²WKDW�HYLQFH�WKH�VHULRXV�ÀDZV�LQ�
WKH�15&�SURFHVV²KDYH�ZHDNHQHG�DQG�FRQWLQXH�WR�
ZHDNHQ�VWDEOH�FLWL]HQVKLS�RI� LQQXPHUDEOH�,QGLDQV��
)ODZHG� EXUHDXFUDWLF� DQG� OHJDO� SURFHVVHV� OLNH� WKH�
15&�SURGXFH�VHYHUH�XQFHUWDLQW\�IRU�WKH�FLWL]HQVKLS�
VWDWXV� RI� SHUVRQV�� KHLJKWHQLQJ� WKHLU� YXOQHUDELOLW\��
GLVUXSWLQJ�WKHLU� OLYHV�DQG�FDXVLQJ�WDQJLEOH�DQG�LQ-
WDQJLEOH�KDUP�WR�WKHP��6XFK�SURFHVVHV�WKXV�DPRXQW�
WR�H[FOXVLRQ��

7KH�¿QDO�SDUW�RI�WKH�FKDSWHU�HQGV�ZLWK�UHFRP-
PHQGDWLRQV� WR� UHIRUP��DQG�� LQ�VRPH�FDVHV�� VXEVWL-
WXWH�WKH�H[LVWLQJ�6WDWH�SROLFLHV��

3. Background
$VVDP�KDV�EHHQ�ZLWQHVVLQJ�DQWL�LPPLJUDQW�PRYH-
PHQWV� DQG� SRSXODU� UHVHQWPHQW� IURP� ORFDOV� DQG�
HDUOLHU�VHWWOHUV��VWDUWLQJ�IURP�WKH�FRORQLDO�HUD�ZKHQ�
%ULWLVK� FRORQL]HUV� EURXJKW� $GLYDVL� ODERXUHUV� IRU�
WHD�SODQWDWLRQ�DQG�0XVOLP�SHDVDQWV�IRU�DJULFXOWXUH�
ZRUN��,Q�SRVW�FRORQLDO�$VVDP��WKH�UKHWRULF�RI�µLOOH-
JDO� LPPLJUDWLRQ¶�DQG�GLVFRQWHQWPHQW�FRQWLQXHG� WR�
JURZ�RYHU�WLPH��,Q�������WKH�¿UVW�1DWLRQDO�5HJLV-
WHU�RI�&LWL]HQV�ZDV�SUHSDUHG�WR�LGHQWLI\�LOOHJDO�LP-
PLJUDQWV� IURP�(DVW�3DNLVWDQ��6LQFH� WKHQ�� DQWL�LP-
PLJUDQW� SROLWLFV� KDV� EHHQ� IHHGLQJ� WKH� $VVDPHVH�
FRPPXQLW\�ZLWK�WKH�IHDU�RI�ORVLQJ�WKHLU�ODQG��LGHQ-
WLW\�DQG�FXOWXUH��2Q�WKH�RWKHU�KDQG��%HQJDOL�RULJLQ�
0XVOLP�DQG�%HQJDOL�+LQGX�FRPPXQLWLHV�KDYH�EHHQ�
UHJXODUO\� H[SHULHQFLQJ� SHUVHFXWLRQ� DQG�PDVV� YLR-
OHQFH�

,Q� WKH� ODWH� ����V�� VHYHUDO� WKRXVDQG� 0XVOLPV�
ZHUH� IRUFHIXOO\�GHSRUWHG� WR�(DVW�3DNLVWDQ�XQGHU�D�
GUDFRQLDQ� VFKHPH� FDOOHG� WKH� 3UHYHQWLRQ� RI� ,Q¿O-
WUDWLRQ�IURP�3DNLVWDQ��3,3���ZLWKRXW�IROORZLQJ�DQ\�
OHJDO�PHFKDQLVP�RI�GHWHFWLRQ�DQG�GHSRUWDWLRQ��7KH�
$VVDP� 3ROLFH� KDV� D� XQLTXH� RUJDQL]DWLRQ� WR� GHDO�
ZLWK� WKH� LVVXHV�RI� µLOOHJDO� LPPLJUDWLRQ¶� IURP�HUVW-
ZKLOH� (DVW� %HQJDO� DQG� SUHVHQW�GD\� %DQJODGHVK��
,Q� ������ WKH�$VVDP� 3ROLFH� HVWDEOLVKHG� D� 6SHFLDO�
%UDQFK� 2UJDQL]DWLRQ� XQGHU� WKH� 3,3� VFKHPH�� ,QL-
WLDOO\�� WKH�RUJDQL]DWLRQ�ZDV�KHDGHG�E\� WKH�'HSXW\�
,QVSHFWRU�*HQHUDO�RI�3ROLFH��',*���6SHFLDO�%UDQFK��
7KLV�VSHFLDO�SROLFH�XQLW�ZDV�HQWUXVWHG�WR�GHWHFW�DQG�
GHSRUW� LOOHJDO� IRUHLJQHUV� IURP� WKH� WKHQ�(DVW�3DNL-
VWDQ��8QGHU�WKH�3,3�VFKHPH��WKH\�IRUFLEO\�GHSRUWHG�
QHDUO\� ��������0XVOLPV� WR�(DVW�3DNLVWDQ�ZLWKRXW�
DQ\�OHJDO�GXH�SURFHVV��7KLV�ZDV�GRQH�ZLWKRXW�JDU-
QHULQJ�PXFK�DWWHQWLRQ��PXFK�OHVV�DQ\�FULWLFLVP��+L-
UDQ\D�%KDWWDFKDUMHH��IRUPHU�',*�LQ�������VWDWHG�LQ�
DQ�LQWHUYLHZ�WKDW�DW�WKH�WLPH��µWKH�SURFHVV�RI�GHSRU-
WDWLRQ�ZDV�RQ��LQ�VSLWH�RI�WKH�IDFW�WKDW�WKHUH�ZDV�QR�
IRUPDO�DJUHHPHQW�ZLWK�(DVW�3DNLVWDQ�RU�%DQJODGHVK�
RQ�GHSRUWDWLRQ¶�� µ7KRVH�GD\V�¶� KH�ZHQW� RQ� WR� VD\��
µZH�GHSRUWHG�WKRXVDQGV��WKHUH�ZDV�QR�KXH�DQG�FU\��
:KDW�ZDV�KDSSHQLQJ�ZDV�FRQVLGHUHG�QDWXUDO¶��TXRW-
HG�LQ�3LVKDURW\��������
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0DQ\� RI� VXFK� IDPLOLHV�� ZKR� ZHUH� DUELWUDUL-
O\� LGHQWL¿HG� DV� LOOHJDO� LPPLJUDQWV� DQG� VHUYHG�QR-
WLFH�WR�OHDYH�WKH�FRXQWU\��DUH�IRXQG�LQ�SUHVHQW�GD\�
%DQJODGHVK�� 7KH\� UHPHPEHU� WKLV� DV� µ4XLW� ,QGLD�
1RWLFHV¶²D�ELWLQJ�LURQ\�EHFDXVH�µ4XLW�,QGLD¶�ZDV�
WKH�FDOO�PDGH�E\�0DKDWPD�*DQGKL�LQ������DJDLQVW�
,QGLD¶V� FRORQLDO� UXOHUV�� 1XPHURXV� IDPLOLHV� ZHUH�
VHSDUDWHG�EHFDXVH�D�IHZ�PHPEHUV�UHPDLQHG�LQ�$V-
VDP�ZKLOH�RWKHUV�ZHUH�GHSRUWHG� WR�(DVW�3DNLVWDQ��
,Q�SUHVHQW�GD\�%DQJODGHVK��WKHVH�SHRSOH�VWLOO�UHOLYH�
WKH�WUDXPD�WKH\�IDFHG�DQG�DUH�VRFLDOO\�VHJUHJDWHG��
0DQ\�RI�WKHLU�VHWWOHPHQWV�DQG�YLOODJHV�DUH�NQRZQ�DV�
µ$VVDP�3DUD¶�DQG�µ5HIXJHH�&RORQ\¶�5

,Q� ������ WKH�&HQWUDO� DQG�$VVDP�JRYHUQPHQWV�
VLJQHG� WKH� µ$VVDP� $FFRUG¶� ZLWK� WKH� DJLWDWLQJ�
JURXSV��7KH�JRYHUQPHQW� DJUHHG� WR�GHWHFW� DQG�GH-
SRUW�DQ\�LPPLJUDQW�ZKR�HQWHUHG�WKH�VWDWH�DIWHU����
0DUFK�������6HFWLRQ��$�ZDV�DGGHG�WR�WKH�&LWL]HQ-
VKLS�$FW��������7KH�SURYLVLRQ�SURYLGHG�D�URXWH�RI�
QDWXUDOL]DWLRQ�IRU�DOO�PLJUDQWV�ZKR�HQWHUHG�$VVDP�
EHIRUH����0DUFK�������7KH�$FFRUG� LV�VHHQ�DV� WKH�
JHQHVLV�RI�WKH�XSGDWHG�15&�LQ�$VVDP��$IWHU�VHYHUDO�
\HDUV�RI�GHEDWHV��GLVFXVVLRQV��DQG�DOVR�PDQ\�URXQGV�
RI�YLROHQFH��DOPRVW�DOO�WKH�VWDNHKROGHUV²LQFOXGLQJ�
%HQJDOL�VSHDNLQJ�0XVOLPV��ZKR�DUH�RIWHQ�EUDQGHG�
DV� LOOHJDO� %DQJODGHVKLV²UHDFKHG� D� FRQVHQVXV� IRU�
XSGDWLQJ�WKH�15&��7KH�0XVOLP�FRPPXQLW\�KRSHG�
WKDW�DQ�XSGDWHG�15&��GHVSLWH�WKH�LPPHQVH�EXUGHQV�
LW�ZDV� ERXQG� WR� SODFH� RQ� WKHP��ZRXOG� XOWLPDWHO\�
VHFXUH� WKHP� IURP� IXUWKHU� SHUVHFXWLRQ�� KDUDVVPHQW�
DQG�GLVFULPLQDWLRQ�WKDW�KDG�EHHQ�WKHLU�IDWH�IRU�VHYHQ�
GHFDGHV��+RZHYHU��WRGD\��WKH�15&�KDV�EHHQ�PDGH�
DQRWKHU� WRRO� IRU� SHUVHFXWLQJ� WKH�%HQJDOL� VSHDNLQJ�
$VVDPHVH�0XVOLPV�DQG�+LQGXV�WKURXJK�LWV�UDQJH�RI�
H[FOXVLRQDU\�DQG�GLVFULPLQDWRU\�SURYLVLRQV�

7KH� 15&� DXWKRULW\� LV� QRW� WKH� RQO\� DJHQF\�
HPSRZHUHG� WR� LGHQWLI\� QRQ�FLWL]HQV� LQ�$VVDP�� ,Q�
IDFW��WKUHH�SDUDOOHO�SURFHVVHV��PRVWO\�GHSHQGHQW�RQ�
ORZ�OHYHO� EXUHDXFUDWLF� DQG� SROLFH� GLVFUHWLRQ�� UXQ�

��� )RU� PRUH� GHWDLOV� SOHDVH� VHH�$]DP��$EGXO� .DODP� ��������
$EGXO�.DODP�$]DG��6SHDNHU�IURP�WKH�0DUJLQ��5HWULHYHG�
1RYHPEHU����������� IURP�KWWSV���DEGXOND]DG�ZRUGSUHVV�
FRP�������������H��D��DD�H��D���G�H��D��
E��H��D��DF�H��D���G�H��D��E��H��D���
F�H��D��D��H��D��E���H��D�����H��D��D�
�H��D���G�H��D��D���H��D���I�H��D�����
�H��D��D��H��D��EI�H��D��E����LQ�$VVDPHVH��

VLGH� E\� VLGH� LQ� ZKDW� SRHW� 0DQDVK� %KDWWDFKDUMHH�
DSWO\�GHVFULEHV�DV�WKH�µVQL൵HU�GRJ¶�LGHD�RI�WKH�6WDWH��
KXQWLQJ�GRZQ�µIRUHLJQHUV¶��7KH�VSHFLDO�XQLW�XQGHU�
WKH�3,3�VFKHPH�ZDV�WUDQVIRUPHG�LQWR�WKH�$VVDP�3R-
OLFH�%RUGHU�2UJDQL]DWLRQ��%RUGHU�3ROLFH���$3%2���
DQ� LQGHSHQGHQW� RUJDQL]DWLRQ�ZLWKLQ�$VVDP�3ROLFH�
KHDGHG�E\�RQH�$GGLWLRQDO�'LUHFWRU�*HQHUDO�RI�3R-
OLFH��$'*3���7KH�$3%2�KDV�QRZ�VZHOOHG�WR�PRUH�
WKDQ�������SHUVRQQHO�6 The Border Police is autho-
UL]HG�WR�UHIHU�VXVSHFW�IRUHLJQHUV�WR�WKH�)7V�

7KHUH�LV�DQRWKHU�SDUDOOHO�SURFHVV�FDOOHG�'�YRW-
HUV��,Q�������WKH�(OHFWLRQ�&RPPLVVLRQ��(&��LGHQWL-
¿HG�VHYHUDO�KXQGUHG�WKRXVDQG�SHRSOH�DV�'�YRWHUV��
PRVW�RI� WKHP�0XVOLPV��EXW�DOVR�LQFOXGLQJ�%HQJD-
OL�+LQGXV��.RFK�5DMEDQJVKLV��1HSDOLV� DQG�RWKHUV��
7KH�SURFHVV�RI�LGHQWLI\LQJ�'�YRWHUV�FDPH�LQWR�EH-
LQJ� DIWHU� D� KXJH� SROLWLFDO�PRELOL]DWLRQ� OHG� E\� WKH�
$OO�$VVDP�6WXGHQWV�8QLRQ��$$68��DQG�RWKHU�QD-
WLRQDOLVW�RUJDQL]DWLRQV��ZLWK�WKH�JRYHUQPHQW�EHLQJ�
DVNHG�WR�FDUU\�RXW�DQ�LQWHQVLYH�UHYLVLRQ�RI�WKH�YRW-
HUV� OLVW� DFURVV�$VVDP��(&�R൶FLDOV�ZHUH� VXSSRVHG�
WR�FRQGXFW�GRRU�WR�GRRU�VXUYH\V�DQG�UHYLVH�WKH�OLVW�
DIWHU� YHULI\LQJ� SHRSOH¶V� FLWL]HQVKLS� GRFXPHQWV��
+RZHYHU�� LW� LV� DOOHJHG� WKDW�SHRSOH�ZHUH� UDQGRPO\�
PDUNHG� DV� GRXEWIXO� FLWL]HQV�� 7KHUH� DUH� QXPHURXV�
FDVHV�ZKHUH�RQH�RU�WZR�PHPEHUV�RI�D�IDPLO\�ZHUH�
PDUNHG� DV� GRXEWIXO�ZKLOH� RWKHUV�ZHUH�PDUNHG� DV�
,QGLDQ�FLWL]HQV��7KH�'�YRWHU�FDVHV�KDYH�DOVR�EHHQ�
UHIHUUHG�WR�WKH�)7V�

7KH�WKLUG�DQG��LQ�VFDOH��WKH�ELJJHVW�LPSHGLPHQW�
WR�FLWL]HQVKLS�KDV�EHHQ�WKH�15&�SURMHFW��ZKLFK�KDV�
H[FOXGHG�PRUH� WKDQ� ����PLOOLRQ� SHRSOH� DQG�PDGH�
WKHP�VXVFHSWLEOH�WR�ORVH�WKHLU�FLWL]HQVKLS�LQ�WKH�)7V�

4. Processes of Exclusion
2XU�HPSLULFDO�¿QGLQJV�KLJKOLJKW�WKUHH�DUHDV�LQ�WKH�
15&�XSGDWH�WKDW�FUHDWH�H[FOXVLRQ��7KLV�VHFWLRQ�IR-
FXVHV�RQ�H[FOXVLRQ�UHVXOWLQJ�IURP�GHVLJQ��IDXOW\�LP-
SOHPHQWDWLRQ��DQG�ELDV�DQG�KRVWLOLW\��

:H�GUDZ�RXU�DUJXPHQW�IURP�WKH�HWKQRJUDSKLF�
ZRUN� XQGHUWDNHQ� LQ�$VVDP� GXULQJ� WKH� ¿YH� \HDUV�

� �� )RU�PRUH�GHWDLOV�SOHDVH�$VVDP�3ROLFH¶V�R൶FLDO�ZHEVLWH��
KWWSV���SROLFH�DVVDP�JRY�LQ�SRUWOHW�LQQHUSDJH�ERUGHU
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RI� WKH�15&� XSGDWH� SURFHVV�7�:H� XQGHUWRRN� LQVWL-
WXWLRQDO�HWKQRJUDSK\�RI�SURFHVVHV�DW�YDULRXV�LQVWL-
WXWLRQV� OLNH� WKH� /RFDO� 5HJLVWUDU� RI� &LWL]HQV� 5HJ-
LVWUDWLRQ� �/5&5��� WKH�&LUFOH�5HJLVWUDU�RI�&LWL]HQV�
5HJLVWUDWLRQ��&5&5���15&�6HZD�.HQGUDV��16.V���
DQG�WKH�WHPSRUDU\�FDPSV�VHW�XS�IRU�GLVSRVDO�KHDU-
LQJV��7KHVH�DUH�WKH�LQVWLWXWLRQV�ZKLFK�ZHUH�FUHDWHG�
E\�WKH�JRYHUQPHQW�WR�XQGHUWDNH�WKH�15&�XSGDWH�8 
:H�ZHUH�D�SDUW�RI� WKHVH� LQVWLWXWLRQDO�SURFHVVHV�DV�
SDUWLFLSDQW�REVHUYHUV��DQG�LQWHUDFWHG�ZLWK�WKH�FRQ-
FHUQHG� R൶FLDOV� RI� WKHVH� LQVWLWXWLRQV� DQG� WKH� SHU-
VRQV�IDFLQJ�EDUULHUV�LQ�DFFHVVLQJ�WKHVH�LQVWLWXWLRQDO�
VSDFHV�� 7KHVH� SHUVRQV�� DPRQJ� RWKHU� WKLQJV�� ZHUH�
DWWHPSWLQJ� WR�JHW�DFFHVV� WR� WKHLU�GRFXPHQWV�� OHJD-
F\�GDWD� FRGHV��15&�DSSOLFDWLRQ� IRUPV� DQG�)DPL-
O\�7UHH� IRUPV�� WU\LQJ� WR�PDNH� VXEPLVVLRQV� LQ� WKH�
16.V��DQG�SDUWLFLSDWLQJ�LQ�WKH�REMHFWLRQV�GLVSRVDO�
KHDULQJV�DQG�ELRPHWULF�UHFRUGLQJ��:H�DFFRPSDQLHG�
DSSOLFDQWV�WR�YDULRXV�R൶FHV�WR�VXSSRUW�WKHP�LQ�WKH�
SURFHVV� DV� VRFLDO�ZRUNHUV��:H� DOVR� FRQGXFWHG� LQ�
GHSWK�LQWHUYLHZV�ZLWK�R൶FLDOV�OLNH�WKH�/5&5V��WKH�
&LUFOH�3URMHFW�6XSHUYLVRUV��&36���GDWD�HQWU\�RSHUD-
WRUV��¿HOG�OHYHO�R൶FHUV�DQG�GLVSRVLQJ�R൶FHUV�

����([FOXVLRQ�E\�'HVLJQ��7KH�5ROH�RI�WKH�
6XSUHPH�&RXUW
,Q�WKH�,QGLDQ�OHJDO�V\VWHP��UXOLQJV�RI�WKH�FRXUWV�FDU-
U\�WKH�IRUFH�RI�ODZ��7KH�UROH�RI�WKH�KLJKHU�MXGLFLDU\��
SDUWLFXODUO\�WKH�6XSUHPH�&RXUW��ERWK�LQ�WKH�UXQ�XS�
WR� 15&� DQG� VLQFH� LWV� LQLWLDWLRQ�� WKHUHIRUH� PHULWV�
VHDUFKLQJ�FULWLFDO�UHYLHZ��

7KH�PRVW�PRPHQWRXV�6XSUHPH�&RXUW�MXGJPHQW�
LQ�WHUPV�RI�LWV�SURFHGXUDO�LPSOLFDWLRQV�ZDV�WKH������
6DUDEQDQGD�6RQRZDO�FDVH�9�7KH�FDVH�LQYROYHG�WKH�
FRQVWLWXWLRQDOLW\�RI� WKH� ,OOHJDO�0LJUDQWV� �'HWHUPL-

� �� 7KLV�FKDSWHU�DGGV�WR�WKH�PHDJUH�V\VWHPDWLF�VWXGLHV�RI�WKH�
VRFLDO�FRVWV�RI� WKH�15&�SURFHVV� LQ�$VVDP��)RU�D� UHFHQW�
VWXG\� LQ� WKLV� JHQUH�� VHH� )LHOG�� -�� �HW� DO�� �������$SULO���
%XUHDXFUDWLF�IDLOLQJV�LQ�WKH�1DWLRQDO�5HJLVWHU�RI�&LWL]HQV�
SURFHVV�KDYH�ZRUVHQHG�OLIH�IRU�WKH�YXOQHUDEOH�LQ�$VVDP��
2��3��-LQGDO�*OREDO�8QLYHUVLW\�DQG�WKH�'HYHORSPHQW�DQG�
-XVWLFH� ,QLWLDWLYH�� 5HWULHYHG� 1RYHPEHU� ���� ������ IURP�
KWWS���ZZZ�GDML�RUJ�LQ�LPDJHV�15&�%ULHI�¿QDO�SGI�

� �� 6HH�2SHUDWLQJ�3URFHGXUH��2൶FH�RI�WKH�6WDWH�&RRUGLQDWRU�
RI� 1DWLRQDO� 5HJLVWUDWLRQ� �15&��� $VVDP�� 5HWULHYHG�
1RYHPEHU� ���� ������ IURP� � KWWS���QUFDVVDP�QLF�LQ�
RSHUDWLQJ�KWPO�

 9 Sarbananda Sonowal v. Union of India�� :ULW� 3HWLWLRQ�
�&LYLO�������RI�������MXGJPHQW�GDWHG����-XO\�������

QDWLRQ�E\�7ULEXQDO���,0'7��$FW�������WKDW�SURYLG-
HG�SURFHGXUHV�IRU�WKH�LGHQWL¿FDWLRQ�RI�IRUHLJQHUV�LQ�
$VVDP��7KH�OHJLVODWLRQ�ZDV�EDVHG�RQ�WKH�REMHFWLYH�
WKDW� WKLV� LGHQWL¿FDWLRQ� VKRXOG�KDYH�DGHTXDWH� VDIH-
JXDUGV� DJDLQVW�PLVXVH� DQG�PLQLPL]H� WKH� SRVVLELO-
LW\�RI� WDUJHWLQJ�JHQXLQH�,QGLDQ�FLWL]HQV�� ,Q�SDUW�� LW�
DFKLHYHG�WKLV�E\�FRQVWLWXWLQJ�WULEXQDOV�WKDW�ZHUH�WR�
EH�¿OOHG�E\�SHUVRQV�ZLWK� MXGLFLDO�H[SHULHQFH��7KH�
WULEXQDOV� ZHUH� WR� HQVXUH� WKDW� QR� YH[DWLRXV� FRP-
SODLQWV�ZHUH�PDGH�DJDLQVW�JHQXLQH�FLWL]HQV��7KHUH�
ZHUH�FOHDU�SURFHGXUHV�IRU�¿OLQJ�RI�FRPSODLQWV�WKDW�
ZHUH�DOVR�H[SHFWHG�WR�PLQLPL]H�WDUJHWLQJ��

7KHUH�KDG�DOUHDG\�EHHQ�D�VLJQL¿FDQW�H[WHQW�RI�
GLVTXLHW� LQ� $VVDP� DERXW� WKH� OHJLVODWLRQ�� ,WV� FULW-
LFV�DUJXHG� WKDW� WKH� ODZ��ZLWK� LWV�PDQ\�VDIHJXDUGV��
ZRXOG�PDNH� LW� FRQVLGHUDEO\�GL൶FXOW� IRU� WKH�6WDWH�
WR� SURYH� WKDW� D� SHUVRQ� ZDV� D� IRUHLJQHU�� 7KH\� DU-
JXHG�WKDW�LI�LQVWHDG�RI�WKH�,0'7��WKH�DSSOLFDWLRQ�RI�
WKH�)RUHLJQHUV�$FW²SDUWLFXODUO\�LWV�6HFWLRQ���WKDW�
SODFHG�WKH�EXUGHQ�RI�SURRI�RQ�WKH�VXVSHFW²ZRXOG�
UHVXOW� LQ� PRUH� SHRSOH� EHLQJ� GHFODUHG� IRUHLJQHUV��
7KH� 6XSUHPH� &RXUW� LQ� WKH� 6DUDEQDQGD� 6RQRZDO�
FDVH� DFFHSWHG� WKLV� FRQWHQWLRQ�� ,W� VWUXFN� GRZQ� WKH�
,0'7�$FW�DQG�KHOG�WKDW�WKH�)RUHLJQHUV�$FW�PXVW�EH�
DSSOLFDEOH�WR�FLWL]HQVKLS�GHWHUPLQDWLRQ�SURFHGXUHV�
LQ�$VVDP�

7KH�PRVW�GLVFRQFHUWLQJ� IDFHW�RI� WKH� MXGJPHQW�
ZDV� LWV� UHDVRQLQJ�� ,W�KHOG� WKDW� WKH� ,0'7�$FW�YLR-
ODWHG� WKH� 8QLRQ¶V� FRQVWLWXWLRQDO� GXW\� XQGHU�$UWL-
FOH�����RI�WKH�,QGLDQ�&RQVWLWXWLRQ�WR�SURWHFW�VWDWHV�
IURP�H[WHUQDO�DJJUHVVLRQ��,OOHJDO�PLJUDWLRQ�� LQ� WKH�
&RXUW¶V�YLHZ��DPRXQWHG�WR�H[WHUQDO�DJJUHVVLRQ��7KH�
&RXUW� UHOLHG�RQ� WKH� IDFWXDOO\� DQG� OHJDOO\� VSXULRXV�
JURXQG�RI�QDWLRQDO�VHFXULW\�WR�SUDFWLFDOO\�GUXP�XS�
SDUDQRLD�DERXW�DQ�µ,VODPLF�LQYDVLRQ¶�WKURXJK�µLQ¿O-
WUDWRUV¶���7KH�&RXUW�UHOLHG�RQ�WKLV�JURXQG�WR�VWULNH�
GRZQ�WKH�,07'�$FW�DQG�SODFH�WKH�EXUGHQ�RI�SURRI�
RQ�LQGLYLGXDOV�UDWKHU�WKDQ�WKH�6WDWH��,W�GLUHFWHG�WKDW�
DOO�TXHVWLRQV�RI�FLWL]HQVKLS�GHWHUPLQDWLRQ�PXVW�EH�
UHIHUUHG�WR�WKH�)7V�

7KH� )7V�� WKRXJK�� KDYH� FRQVLVWHQWO\� GHYLDWHG�
IURP� EDVLF� VWDQGDUGV� RI� GXH� SURFHVV� DQG� IDLU� WUL-
DO��:KLOH�LQ�VRPH�LPSRUWDQW�FDVHV��IRU�LQVWDQFH�LQ�
State of Assam v. Moslem Mondal�10 the Gauhati 

 10 State of Assam v. Moslem Mondal�������6&&�2Q/LQH�*DX
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+LJK�&RXUW�GLG�OD\�GRZQ�JXLGHOLQHV�IRU�UHIHUUDOV�WR�
WKH�WULEXQDOV�� WKHUH�LV�JURZLQJ�HYLGHQFH�WKDW� WKHVH�
JXLGHOLQHV�DUH�UDUHO\�IROORZHG�LQ�SUDFWLFH��7KH�ODZ�
UHTXLUHV� SURSHU� SROLFH� HQTXLULHV� EHIRUH� QRWLFHV�
DUH� LVVXHG��%XW�VXFK�HQTXLULHV�DUH� WDUG\�DQG�RIWHQ�
QRQ�H[LVWHQW��7KH�)7V�RUGLQDULO\�GR�QRW�PDNH�HQTXL-
U\�UHSRUWV�DYDLODEOH�WR�WKH�LQGLYLGXDOV��PDNLQJ�WKHLU�
EXUGHQ�RI�SURRI�GL൶FXOW�WR�PHHW��8QGHU�WKH�7ULEX-
QDOV�2UGHU�WKDW�FRQVWLWXWHV�WKH�)7V��WKH�WULEXQDOV�DUH�
IUHH� WR�GHWHUPLQH� WKHLU�RZQ�SURFHGXUHV��(YLGHQFH�
VXJJHVWV�WKDW�WKH�)7V�KDYH�RSHUDWHG�ZLWK�DUELWUDU\�
SURFHGXUHV��RIWHQ�QHJOHFWLQJ�VWDQGDUG�UXOHV�RI�HYL-
GHQFH�DW�WKH�FRVW�RI�GXH�SURFHVV��$PQHVW\���������
7KH�*DXKDWL�+LJK�&RXUW� KDV� WDNHQ� FRJQL]DQFH�RI�
EDG�UHDVRQLQJ�LQ�LQGLYLGXDO�)7�RUGHUV�IURP�ZKLFK�
ZULW�DSSHDOV�KDYH�EHHQ�¿OHG��%XW� LW� LV�QRW�FOHDU� LI�
WKH�&RXUW� KDV� WDNHQ� D�GHVLUDEO\� VWULFW� YLHZ�RI� WKH�
GXH�SURFHVV�YLRODWLRQV�WKDW�DUH�RIWHQ�VHHQ�DW�WKH�)7�
OHYHO��

7KH�6XSUHPH�&RXUW¶V� LQWHUYHQWLRQV� LQ�GHDOLQJ�
ZLWK�15&�KDYH�DOVR�EHHQ�IUDXJKW�ZLWK�SURFHGXUDO�
LUUHJXODULWLHV��7KLV�LV�PRVW�FOHDUO\�WKH�FDVH�ZLWK�WKH�
&RXUW¶V� RUGHU� WKDW� LQLWLDWHG� WKH� 15&� XSGDWH�� 7KH�
&RXUW� LQLWLDWHG� WKH� 15&� XSGDWH� LQ� HDUQHVW� RQ� ���
'HFHPEHU�������WKURXJK�DQ�RUGHU�LQ�WKH�FDVH�RI�As-
sam Sanmilita Mahasangha v. Union of India��7KH�
0DKDVDQJKD�KDG�FKDOOHQJHG�6HFWLRQ��$�RI�WKH�&LW-
L]HQVKLS�$FW��������,Q�LWV�SHWLWLRQ��WKH�0DKDVDQJKD�
DUJXHG�WKDW�WKH�SURYLVLRQ�YLRODWHG�WKH�ULJKW�WR�OLIH�RI�
WKH�FLWL]HQV�LQ� WKH�6WDWH�E\�HQFRXUDJLQJ�WKH�µPDV-
VLYH�LQÀX[�RI�LOOHJDO�PLJUDQWV¶�IURP�%DQJODGHVK��,W�
DOVR� DUJXHG� WKDW� WKH� GLVWLQFW� UHJLPH� FRPSURPLVHG�
WKHLU�ULJKW�WR�FXOWXUH�DV�JXDUDQWHHG�E\�WKH�&RQVWLWX-
WLRQ��$�EHQFK²FRQVLVWLQJ�RI�-XVWLFH�5DQMDQ�*RJRL�
DQG�-XVWLFH�5��)��1DULPDQ²UHFRPPHQGHG�WKDW�WKH�
LVVXH�EH�UHIHUUHG�WR�D�ODUJHU�FRQVWLWXWLRQDO�EHQFK�IRU�
¿QDO� GHWHUPLQDWLRQ�� ,Q� GRLQJ� VR�� WKH�EHQFK� UDLVHG�
D�VHULRXV�TXHVWLRQ�RQ�WKH�FRQVWLWXWLRQDO�YDOLGLW\�RI�
6HFWLRQ��$��

%XW�LQ�WKH�VDPH�RUGHU��WKH�EHQFK�DOVR�GHFLGHG�
WR� FRPPHQFH� VXSHUYLVLQJ� WKH� 15&� XSGDWH�� RQ� D�
FRXUW�GHWHUPLQHG� FDOHQGDU�� EDVHG�SUHFLVHO\�RQ� WKH�
UHTXLUHPHQWV�XQGHU�6HFWLRQ��$��7KH�6XSUHPH�&RXUW�
LQLWLDWHG� RQH� RI� WKH� PRVW� DPELWLRXV� MXGLFLDU\�OHG�
EXUHDXFUDWLF�H[HUFLVHV�LQ�WKH�KLVWRU\�RI�WKH�FRXQWU\��
RQ�WKH�EDVLV�RI�WKH�UXOHV�ZKRVH�OHJDO�YDOLGLW\�LW�LV�\HW�

WR�GHWHUPLQH��7KLV�ZDV�DQ�XQFRPIRUWDEOH�SDUDGR[�
DW�WKH�YHU\�IRXQGDWLRQ�RI�WKH�FRXUW�OHG�15&�XSGDWH��
7KH�&RXUW�UHOLHG�SUHFLVHO\�RQ�WKH�SDUDQRLD�RI�LOOHJDO�
LPPLJUDWLRQ� WKDW�ZDV� WKH�EDVLV�RI� WKH�6DUDEQDQGD�
6RQRZDO� MXGJPHQW�� ,W� DOVR�JUDYHO\�VXEVWLWXWHG� WKH�
H[HFXWLYH�LQ�WDNLQJ�XS�WKH�UROH�RI�DGPLQLVWHULQJ�DQG�
VXSHUYLVLQJ�WKH�15&�XSGDWH��7KH�LQVWLWXWLRQDO�FRQ-
VHTXHQFH�RI�WKLV�ZDV�WKDW�LW�VHYHUHO\�ZHDNHQHG�DQ\�
PHFKDQLVP�RI�DFFRXQWDELOLW\��6LQFH�WKH�&RXUW�ZDV�
DFWLQJ�DV�WKH�H[HFXWLYH��LW�FRPSOHWHO\�UHPRYHG�WKH�
SRVVLELOLW\�RI�MXGLFLDO�UHYLHZ�

6LQFH� WKH� LQLWLDWLRQ�� WKH� 6XSUHPH� &RXUW� OHIW�
DQRWKHU� FUXFLDO� TXHVWLRQ� XQDQVZHUHG�� 7KH� RULJL-
QDO�&LWL]HQVKLS�$FW�RI������DGRSWHG�WKH�jus soli or 
ELUWKULJKW�FLWL]HQVKLS�SULQFLSOH�E\�H[WHQGLQJ�WR�DOO�
SHUVRQV�ERUQ�LQ�,QGLD�WKH�TXDOL¿FDWLRQ�WR�EH�,QGLDQ�
FLWL]HQV��6XEVHTXHQW�DPHQGPHQWV�WR�WKH�OHJLVODWLRQ�
diluted this jus soli SULQFLSOH�� EXW� SDUWO\� UHWDLQHG�
LW��7KH�FXUUHQW�SRVLWLRQ�RI�ODZ�LV�WKDW�DQ\RQH�ERUQ�
LQ�,QGLD�EHIRUH���-XO\������ZRXOG�EH�D�FLWL]HQ�E\�
ELUWK��$Q\RQH�ERUQ�EHWZHHQ�-XO\������DQG�EHIRUH�
��'HFHPEHU������ZRXOG�QHHG�DW� OHDVW�RQH� ,QGLDQ�
SDUHQW�WR�EH�D�FLWL]HQ�E\�ELUWK��$QG�IRU�DQ\RQH�ERUQ�
DIWHU���'HFHPEHU������� WR�TXDOLI\�DV�D�FLWL]HQ�E\�
ELUWK�� QHLWKHU� RI� WKH� SDUHQWV� VKRXOG� EH� DQ� µLOOHJDO�
PLJUDQW¶��,Q�������3UDWHHN�+DMHOD��WKH�FRRUGLQDWRU�
RI�WKH�15&��DVVHUWHG�EHIRUH�WKH�6XSUHPH�&RXUW�WKDW�
WKHVH�UXOHV�ZHUH�LQDSSOLFDEOH�LQ�$VVDP��$FFRUGLQJ�
WR�KLP��HYHQ�LI�D�SHUVRQ�ZDV�ERUQ�LQ�$VVDP�EHIRUH�
-XO\�������VKH�PXVW�EH�H[FOXGHG�IURP�WKH�15&�LI�
DQ\�RI�KHU�SDUHQWV�ZDV�D� VXVSHFW� IRUHLJQHU�RU�GH-
FODUHG�WR�EH�D�IRUHLJQHU�E\�WKH�)7��7KLV�SRVLWLRQ�ZDV�
FRPSOHWHO\�FRQWUDU\�WR�WKH�&LWL]HQVKLS�$FW�DQG�ZDV�
H[SHFWHG� WR� OHDYH� RXW� LQQXPHUDEOH� SHUVRQV� IURP�
WKH�15&��'HVSLWH�WKLV��WKH�6XSUHPH�&RXUW�OHIW�WKLV�
TXHVWLRQ� KDQJLQJ�� DQG� LQVWHDG� UXOHG� WKDW� LW�ZRXOG�
DGGUHVV� LW²DIWHU� WKH� FRPSOHWLRQ�RI� WKH�15&�SUR-
FHVV²LQ� D� VHSDUDWH� MXGJPHQW�� ,Q� GRLQJ� WKLV�� WKH�
&RXUW� OHIW� LQQXPHUDEOH� SHUVRQV� LQ� D� VWDWH� RI� XWWHU�
XQFHUWDLQW\�DQG�ÀX[�

7KH� &RXUW� FRQWLQXHG� WR� VXSHUYLVH� WKH� 15&�
WKURXJK�PHDQV�WKDW�DOVR�FRPSURPLVHG�WKH�DFFHSWHG�
OHJDO�VWDQGDUGV�RI�WUDQVSDUHQF\��7KH�PRVW�SURIRXQG�
H[DPSOH�RI�WKLV�LV�WKH�FRQVLVWHQW�XVH�RI�µVHDOHG�HQ-
YHORSHV¶�E\�WKH�MXGJHV�WR�DSSUHFLDWH�HYLGHQFH��)RU�
H[DPSOH��LQ�ODWH�������D�EHQFK�KHDGHG�E\�WKH�WKHQ�
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&KLHI�-XVWLFH�*RJRL�DVNHG�WKH�15&�FRRUGLQDWRU�WR�
VXEPLW� WKH� VWHSV� DQG�PHDVXUHV� KH�ZDV� WDNLQJ� IRU�
WKH�15&�XSGDWH�LQ�D�µVHDOHG�FRYHU¶��7KLV�VRRQ�EH-
FDPH�D�SDWWHUQ��.HHSLQJ� VXFK�FUXFLDO� LQIRUPDWLRQ�
KLGGHQ�IURP�WKH�SXEOLF²DQG�VRPHWLPHV�HYHQ�IURP�
WKH� JRYHUQPHQW� DQG� D൵HFWHG� SDUWLHV²PDNHV� WKH�
OHJDO�SURFHVV�GDQJHURXVO\�RSDTXH��7KLV�KDV�KDG�D�
VHYHUH�LPSDFW�RQ�WKH�WUDQVSDUHQF\�DQG�DFFRXQWDELO-
LW\�RI�WKH�15&�DGPLQLVWUDWLRQ�GXULQJ�WKH�FRXUVH�RI�
WKH�XSGDWH��5DWKHU�WKDQ�NHHSLQJ�WKH�H[HFXWLYH�ERG\�
DFFRXQWDEOH�WKURXJK�WKH�MXGLFLDO�SURFHVV��WKH�FRXUWV�
KDYH�HVVHQWLDOO\�EHFRPH� WKH�DGPLQLVWUDWRUV��ZKLOH�
PDLQWDLQLQJ�VLOHQFH�DQG�VHFUHF\�

����([FOXVLRQ�E\�'HVLJQ��5ROH�RI�WKH�
([HFXWLYH
7KH�DUJXPHQW�LQ�IDYRXU�RI�XQGHUWDNLQJ�D�KXJH�SURM-
HFW�OLNH�WKH�15&�ZDV�PDUNHWHG�DV�D�ELWWHU�EXW�QHFHV-
VDU\�PHGLFLQH�IRU�WKRVH�ZKR�ZRXOG�VX൵HU�WKH�PRVW�
IURP�WKH�SURFHVV��,W�ZDV�SURSRVHG�DV�D�SDQDFHD�WR�
WKH� KDUDVVPHQW� DQG� SHUVHFXWLRQ� IDFHG� E\� %HQJD-
OL�RULJLQ�0XVOLPV�DQG�%HQJDOL�+LQGXV� LQ�PXOWLSOH�
FLWL]HQVKLS�FRQWHVWDWLRQ�SURFHVVHV��+RSH�ZDV�VRZQ�
DPRQJ� WKH� YXOQHUDEOH� FRPPXQLWLHV� WKDW� RQFH� WKH�
15&�ZRXOG�EH�FRPSOHWHG��DXWKHQWLFDOO\�,QGLDQ�FLW-
L]HQV�ZRXOG�QRW�EH�KDUDVVHG�DQ\PRUH��+RZHYHU��DW�
WKH�FRUH��WKH�GHVLJQ�RI�WKH�SURMHFW�ZDV�H[FOXVLRQDU\�
DQG�ELDVHG�DW�GL൵HUHQW�OD\HUV�DQG�OHYHOV��

$V� DOUHDG\� QRWHG�� EHIRUH� WKH� 15&� SURFHVV�
VWDUWHG�� WKHUH� ZHUH� WZR� PRUH� SDUDOOHO� FLWL]HQVKLS�
FRQWHVWDWLRQ�SURFHVVHV��7KHVH�ZHUH�WKH�GRXEWIXO�RU�
'�YRWHUV�E\�WKH�(OHFWLRQ�&RPPLVVLRQ�DQG�WKH�UHI-
HUHQFH�FDVHV�E\�WKH�%RUGHU�3ROLFH��:LWKRXW�SURSHU�
LQYHVWLJDWLRQ�DQG�GXH�SURFHVV��DOOHJHGO\�GULYHQ�E\�
ELDV� DQG� SUHMXGLFH�� ERWK� WKH� SURFHVVHV� KDG� FDOOHG�
WR�TXHVWLRQ�WKH�FLWL]HQVKLS�RI�PRUH�WKDQ�KDOI�D�PLO-
OLRQ�SHRSOH��%XW�LW�VWRRG�OLNH�D�GDJJHU��D�WKUHDW��RYHU�
PLOOLRQV� RI� RWKHU� FLWL]HQV� DV�ZHOO��0DQ\� RI� WKRVH�
SHRSOH�ZLWK�FRQWHVWHG�FLWL]HQVKLS�KDG�EHHQ�ZDLWLQJ�
IRU�QHDUO\�WZR�GHFDGHV�IRU� WKHLU�FDVHV� WR�FRPH�XS�
EHIRUH�WKH�)7V�WKDW�DUH�DXWKRUL]HG�WR�GHWHUPLQH�FLW-
L]HQVKLS�VWDWXV��

6LQFH� WKH�15&�SURMHFW�ZDV�PHDQW� WR� HQG� WKH�
SUREOHP�RI�µLOOHJDO�PLJUDWLRQ¶�DQG�ZRXOG�EH�PRQ-
LWRUHG� E\� WKH� DSSHOODWH� MXGLFLDU\�� WKH� SHRSOH� ZLWK�
FRQWHVWHG� FLWL]HQVKLS�ZHUH� H[SHFWLQJ� WKDW� WKURXJK�

WKH�15&�SURFHVV��WKH\�ZRXOG�JHW�ULG�RI�WKH�VZRUG�
RI� µGRXEW¶� KRYHULQJ� RYHU� WKHLU� KHDGV� IRU� GHFDGHV��
+RZHYHU�� WKH�15&� GHVLJQ�ZDV� FRPSOHWHO\� RSSR-
VLWH� WR�ZKDW� WKH�SHRSOH�ZLWK� FRQWHVWHG�FLWL]HQVKLS�
H[SHFWHG��7KH�15&�PRGDOLW\²DV�SHU� WKH� LQVWUXF-
WLRQV� RI� WKH� 6XSUHPH� &RXUW²NHSW� DOO� WKH� SHRSOH�
ZLWK�FRQWHVWHG�FLWL]HQVKLS�ZKR�ZHUH�EHIRUH�WKH�)7V�
RXWVLGH� WKH� SXUYLHZ� RI� WKH� 15&� SURFHVV�� ,W� DOVR�
H[FOXGHG�WKH�GHVFHQGDQWV�RI�SHRSOH�ZLWK�FRQWHVWHG�
FLWL]HQVKLS��&RQVHTXHQWO\��D�ODUJH�QXPEHU�RI�SHRSOH�
ZHUH� OHIW�DW� WKH�PHUF\�RI� WKH�RUGLQDU\�)7�SURFHVV�
GHVSLWH� WKH�SUHVHQFH�RI� WKH�15&� WKDW� WKH�JRYHUQ-
PHQW�SURSRVHG�ZDV�PRUH�WUDQVSDUHQW�

$QRWKHU� LPSRUWDQW� GHVLJQ� ÀDZ� ZDV� WKH� VHJ-
UHJDWLRQ� RI� DSSOLFDQWV� EHWZHHQ� WKH� FDWHJRULHV� RI�
µRULJLQDO�LQKDELWDQWV¶�DQG�QRQ�RULJLQDO�LQKDELWDQWV��
7KLV�VHJUHJDWLRQ�ZDV�DOVR� WKH�UHVXOW�RI�RQH�RI� WKH�
6XSUHPH�&RXUW� RUGHUV��7KH� WHUP� µRULJLQDO� LQKDEL-
WDQW¶�LV�QRZKHUH�GH¿QHG�XQGHU�WKH�ODZ�DQG�KDV�EHHQ�
XVHG�LQ�WKH�15&�H[HUFLVH�WR�JLYH�IUHH�SDVV�WR�FHUWDLQ�
FRPPXQLWLHV�DQG�KDV�PDGH� WKH� LQFOXVLRQ�YHUL¿FD-
WLRQ�H[WUHPHO\�GL൶FXOW�IRU�%HQJDOL�RULJLQ�0XVOLPV�
DQG�%HQJDOL�+LQGX�FRPPXQLWLHV��7KH�15&�SURFHVV�
DOVR�GRHV�QRW�UHFRJQL]H�WKH�QHHG�RI�VSHFLDO�SURWHF-
WLRQ�IRU�YXOQHUDEOH�VRFLDO�JURXSV�OLNH�ZRPHQ��FKLO-
GUHQ��WUDQVSHRSOH��WKH�GHVWLWXWH�DQG�RUSKDQV��DPRQJ�
RWKHUV��

����([FOXVLRQ�E\�)ODZHG�,PSOHPHQWDWLRQ
,W�LV�QRW�MXVW�ÀDZV�LQ�WKH�GHVLJQ�RI�WKH�SURFHVV�EXW�
DOVR� LQ� WKH� LPSOHPHQWDWLRQ� WKDW� KDV� FUHDWHG�PRUH�
EDUULHUV��,QH൶FLHQF\��FOXEEHG�ZLWK�ELDV�DQG�SUHMX-
GLFH��KDV�ZRUNHG�DV�D�GHDGO\�ZHDSRQ�RI�H[FOXVLRQ�
DJDLQVW�WKH�YXOQHUDEOH�FRPPXQLWLHV���

4.3.1 Procedural Exclusion
7KRXJK�WKH�15&�LV�GHVFULEHG�DV�DQ�H[HUFLVH�WR�HQ-
OLVW�FLWL]HQV��LQ�LWV�LPSOHPHQWDWLRQ�LW�LV�DQ�H[HUFLVH�WR�
¿QG�RXW�WKH�DOOHJHG�XQGRFXPHQWHG�IRUHLJQHU�OLYLQJ�
LQ�WKH�VWDWH��7R�EH�PRUH�SUHFLVH��LW�LV�DQ�H[HUFLVH�WR�
¿QG�WKH�DOOHJHG�XQGRFXPHQWHG�IRUHLJQHU�IURP�%DQ-
JODGHVK��,Q�WKH�SURFHVV��WKHUH�DUH�FHUWDLQ�FRPPXQL-
WLHV�ZKR�DUH�IDFLQJ�PRUH�H[FOXVLRQ�WKDQ�RWKHUV��6R�
IDU��QHLWKHU�WKH�15&�DXWKRULW\�QRU�WKH�JRYHUQPHQW�
KDV�UHOHDVHG�WKH�GHWDLOV�RI�WKH�H[FOXGHG�SHRSOH��7KH�
6XSUHPH�&RXUW��ZKLFK�ZDV�PRQLWRULQJ� WKH�ZKROH�
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H[HUFLVH� VLQFH� WKH� EHJLQQLQJ�� LQVWUXFWHG� WKH�15&�
DXWKRULW\�QRW�WR�GLVFORVH�WKH�GDWD�LQ�WKH�SXEOLF�GR-
PDLQ��DQWLFLSDWLQJ�HWKQLF�VWULIH��DQG�ZLVKHG� WR�JHW�
WKH�GHWDLOV�RI�H[FOXGHG�SHRSOH�IURP�WKH�¿QDO�GUDIW�
LQ�D�VHDOHG�HQYHORSH�

7KH�15&�DXWKRULW\�XVHG�FHUWDLQ�H[FOXVLRQ�LQ-
FOXVLRQ�FULWHULD� OLNH�RULJLQDO� LQKDELWDQWV�QRQ�RULJL-
QDO� LQKDELWDQWV�� DQG�PLJUDQWV� IURP� VSHFL¿F� FRXQ-
WULHV��L�H��%DQJODGHVK���7KHVH�FULWHULD�DUH�UHÀHFWHG�
LQ� WKH� VWRULHV� RI� H[FOXGHG� SHRSOH� RQ� WKH� JURXQG��
7KH�VWRULHV�UHYHDO�WKDW�WKH�0XVOLPV�RI�%HQJDOL�RU-
LJLQ�ZHUH� WKH� SULPH� VXVSHFWV��7KRXJK� WKH� FXUUHQW�
%-3�JRYHUQPHQW�QRZ�ZDQWV�WR�SURYLGH�FLWL]HQVKLS�
ULJKWV�WR�QRQ�0XVOLP�XQGRFXPHQWHG�PLJUDQWV�IURP�
QHLJKERXULQJ� FRXQWULHV� WKURXJK� WKH� &LWL]HQVKLS�
$PHQGPHQW�$FW�� ������ RQ� WKH� JURXQG� LW� DSSHDUV�
WKDW�%HQJDOL�+LQGXV�ZHUH�WKH�VHFRQG�PRVW�WDUJHWHG�
SRSXODWLRQ� LQ� WKH�15&�SURFHVV��$ORQJ�ZLWK� WKHVH�
WZR� FRPPXQLWLHV�� WKHUH� DUH� FHUWDLQ� FRPPXQLWLHV�
ZKR�VKDUH�VRPH�FRPPRQDOLWLHV�ZLWK�%HQJDOL�+LQ-
GXV�DQG�0XVOLPV�RI�%HQJDOL�RULJLQ��7KHVH�LQFOXGH�
WKH�LQGLJHQRXV�%HQJDOL�0XVOLPV��ORFDOO\�NQRZQ�DV�
&DFKDUL� 0XVOLPV�� OLYLQJ� LQ� WKH� VRXWKHUQ� GLVWULFWV�
RI�&DFKDU��.DULPJDQM�DQG�+DLODNDQGL�� WKH� LQGLJH-
QRXV�'HVKL�0XVOLPV�ZKRVH� IRUHIDWKHUV� FRQYHUWHG�
WR�,VODP�IURP�WKH�DERULJLQDO�.RFK�5DMERQJVKL�FRP-
PXQLW\�RI�ZHVWHUQ�$VVDP��WKH�$VVDPHVH�VSHDNLQJ�
LQGLJHQRXV�*RULD�DQG�0RULD�FRPPXQLWLHV�RI�PLG-
GOH�DQG�XSSHU�$VVDP��DQG�WKH�LQGLJHQRXV�.RFK�5D-
MERQJVKL�+LQGXV�RI�ZHVWHUQ�$VVDP�

.RFK�5DMERQJVKL�LV�DQ�LQGLJHQRXV�WULEH�RI�$V-
VDP�ZLWK� D� SRSXODWLRQ� RI� DURXQG� ��PLOOLRQ��7KH\�
ZHUH�D�SDUW�RI�WKH�.RFK�NLQJGRP�WKDW�LQFOXGHG�SDUWV�
RI�WRGD\¶V�:HVW�%HQJDO��%DQJODGHVK�DQG�ORZHU�$V-
VDP��6LQFH�WKH\�VKDUH�VXUQDPHV�ZLWK�%HQJDOL�+LQ-
GXV�OLNH�5R\��5D\��5DL��%DUPDQ�DQG�6XWUDGKDU��DQG�
VSHDN� D�QDWLYH� ODQJXDJH� WKDW� LV� GL൵HUHQW� IURP� WKH�
VWDQGDUG�$VVDPHVH� ODQJXDJH�� WKH\� DUH� RIWHQ� VHHQ�
DV�RXWVLGHUV��$�ODUJH�SURSRUWLRQ�RI�WKHLU�SRSXODWLRQ�
KDV�EHHQ�H[FOXGHG� IURP� WKH�15&��.HVKDE�5R\��D�
VWXGHQW�OHDGHU�RI�.RFK�5DMERQJVKL�6WXGHQWV�8QLRQ�
IURP� %DNVD� GLVWULFW�� LQIRUPHG� XV� WKDW� WKRXJK� KLV�
IDPLO\�PHPEHUV� DUH� LQFOXGHG� LQ� WKH� ¿QDO� OLVW�� KLV�
PRWKHU�KDV�EHHQ�H[FOXGHG��0DQ\�SHRSOH�IURP�WKH�
FRPPXQLW\�KDYH�EHHQ�SXW�XQGHU�WKH�'�YRWHUV� OLVW��
DQG� WKH�%RUGHU�3ROLFH�KDV� DOVR� UHJLVWHUHG� D� UHIHU-

HQFH�FDVH�XQGHU�WKH�)RUHLJQHUV�$FW��0DQ\�RI�WKHP�
DUH�DOUHDG\�GHFODUHG�DV�IRUHLJQHUV�DQG�SXW�LQ�GHWHQ-
WLRQ�FDPSV��

6LPLODUO\�� WKH� LQGLJHQRXV�0XVOLPV� OLNH�'HVKL�
DQG�*RULD�0RULD�DUH�DOVR�ODUJHO\�D൵HFWHG�EHFDXVH�
RI�WKHLU�UHOLJLRXV�LGHQWLW\��,EDGXO�$OL��D�IXQFWLRQDU\�
RI�*RULD�0RULD�'HVL�-DWL\D�3DULVKDG��VDLG�WKDW� WKH�
LQGLJHQRXV�0XVOLPV�DUH�SDUW�DQG�SDUFHO�RI�WKH�$V-
VDPHVH�VRFLHW\�EXW�KDYH�VWLOO�EHHQ�OHIW�RXW�IURP�WKH�
¿QDO�15&� LQ� ODUJH�QXPEHUV� DQG� WKHLU� QDPHV� VHQW�
WR� WKH�)7V� �6HQWLQHO�'LJLWDO�'HVN�� �������7KRXJK�
DV�SHU�WKH�GHVLJQ�WKH�LQGLJHQRXV�0XVOLPV�DUH�VXS-
SRVHG� WR� EH� LQFOXGHG� LQ� WKH� 15&� DV� SDUW� RI� WKH�
µRULJLQDO�LQKDELWDQW¶�FDWHJRU\��WKH�15&�DXWKRULWLHV�
GLG�QRW�WUHDW�WKHP�DV�VXFK�LQ�PDQ\�DUHDV�GXULQJ�WKH�
15&�XSGDWH�DQG��FRQVHTXHQWO\��WKH\�ZHUH�PDGH�WR�
JR�WKURXJK�WKH�PRUH�VWULQJHQW�YHUL¿FDWLRQ�SURFHVV��
$Q�/5&5²WKH�ORFDO�R൶FLDO�DXWKRUL]HG�WR�SUHSDUH�
WKH� UHJLVWHU� DW� WKH� ORZHVW� JHRJUDSKLFDO� OHYHO� OLNH�
D� YLOODJH� RU�ZDUG²DOOHJHG� WKDW� WKH� /5&5� LQ� WKH�
0XVOLP� GRPLQDWHG� DUHDV� GLG� QRW� UHFHLYH� LQVWUXF-
WLRQV� IURP�KLJKHU�DXWKRULWLHV� WR�DSSO\� WKH�RULJLQDO�
LQKDELWDQW�FDWHJRU\��+H�DOOHJHG�WKDW�WKLV�ZDV�GRQH�
WR�EDU�WKH�LQGLJHQRXV�0XVOLPV�IURP�DYDLOLQJ�DWWHQ-
GDQW�EHQH¿WV�

$SDUW�IURP�WKHVH�FRPPXQLWLHV��WKHUH�DUH�LQGLJ-
HQRXV�WULEDO�FRPPXQLWLHV�OLNH�WKH�%RGR��.DUEL�DQG�
0LVKLQJ��ZKR�ZHUH�DOVR�EDGO\�D൵HFWHG�GXULQJ�WKH�
.DINDHVTXH� LPSOHPHQWDWLRQ� RI� WKH�15&��$� VWXG\�
FRQGXFWHG� E\� 5LJKWV� DQG� 5LVNV� $QDO\VLV� *URXS�
�55$*��UHYHDOV�WKDW�RYHU���������WULEDOV�KDYH�EHHQ�
H[FOXGHG�IURP�WKH�¿QDO�15&��55$*�WROG�WKH�PH-
GLD�WKDW�DFFRUGLQJ�WR�WKHLU�SUHOLPLQDU\�VXUYH\��DERXW�
�������%RGRV���������5HDQJV��������+DMRQJV�DQG�
WKRXVDQGV�RI�SHUVRQV�EHORQJLQJ�WR�RWKHU�LQGLJHQRXV�
WULEHV�KDYH�EHHQ�H[FOXGHG�IURP�WKH�15&�11

4.3.2 ‘Water-tight’ Family Tree
0LGZD\�LQWR�WKH�15&�XSGDWLQJ�SURFHVV��WKH�15&�
DXWKRULW\� VXGGHQO\� LQWURGXFHG� D� QHZ� YHUL¿FDWLRQ�
FULWHULRQ� FDOOHG� WKH� )DPLO\� 7UHH�� 7KLV� FULWHULRQ�

 11� $VVDP� 15&�� 5LJKWV� ERG\� VD\V� RYHU� RQH� ODNK� WULEDOV�
H[FOXGHG��7KH�1HZ�,QGLDQ�([SUHVV���QG�6HSWHPEHU�������
KWWSV���ZZZ�QHZLQGLDQH[SUHVV�FRP�QDWLRQ������VHS����
DVVDP�QUF�ULJKWV�ERG\�VD\V�RYHU�RQH�ODNK�WULEDOV�
H[FOXGHG���������KWPO 
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ZDV�LQFOXGHG�WR�WKH�SURFHVV�ZLWKRXW�DQ\�FRQVXOWD-
WLRQ�ZLWK�VWDNHKROGHUV�ZKR�ZHUH�SDUW�RI�SUHSDULQJ�
WKH�PRGDOLWLHV�� )DPLOLHV� ZHUH� DVNHG� WR� ¿OO� XS� DQ�
H[WUHPHO\� FRPSOLFDWHG� IRUP� DQG� JLYH� GHWDLOV� OLNH�
QDPH��DJH��DQG�WKH�UHODWLRQVKLS�RI�DOO�WKH�PHPEHUV��

)RU�H[DPSOH�� LI� VRPHRQH�KDG�XVHG� WKH� OHJDF\�
GDWD�RI�KHU�DQFHVWRU��VD\��JUDQGIDWKHU�RU�JUHDW�JUDQG-
IDWKHU��ZKRVH�QDPH�IHDWXUHG�HLWKHU�LQ�WKH������15&�
RU�VXEVHTXHQW�HOHFWRUDO�UROOV�XSWR�������VKH�ZDV�H[-
SHFWHG� WR�PHQWLRQ�HYHU\�GHWDLO�RI� WKH�GHVFHQGDQWV�
RI�WKH�SHUVRQ��6RPHWLPHV��PRUH�WKDQ�KXQGUHG�SHR-
SOH�ZRXOG�FRPH�LQ�RQH�IDPLO\�WUHH��ZKLFK�LQFOXGHG�
VHYHUDO�IDPLOLHV�ZKR�OLYHG�LQ�DUHDV�IDU�IURP�WKH�DS-
SOLFDQW¶V�ORFDWLRQ��1HHGOHVV�WR�PHQWLRQ��WKH�DSSOLFD-
WLRQ�RQ�QXPHURXV�RFFDVLRQV�ZRXOG�KDYH�FRPSOHWHO\�
ORVW�FRPPXQLFDWLRQ�ZLWK�GLVWDQW�UHODWLYHV�IRU�\HDUV�
DQG�GHFDGHV��7KH�QHHG�WR�¿OO�RXW�WKH�GHWDLOV�RI�VXFK�
UHODWLYHV�LQ�IDPLO\�WUHHV�ZDV�ERXQG�WR�FUHDWH�PDQ\�
PLVPDWFKHV��$QG�RQH�PLVPDWFK�ZDV�HQRXJK�IRU�WKH�
15&�DXWKRULWLHV�WR�GHPDQG�VHYHUDO�URXQGV�RI�KHDU-
LQJV��YHUL¿FDWLRQV�DQG�UHYHUL¿FDWLRQV��

µ7KH� DSSOLFDQWV� ¿OOHG� XS� WKH� KDQGZULWWHQ�
³0DQXDO�)DPLO\�7UHH��0)7�´��%DVHG�RQ�WKH�
LQIRUPDWLRQ�SURYLGHG�E\�WKH�DSSOLFDQW�LQ�WKH�
0)7��ZH�SUHSDUHG�WKH�³&RPSXWHUL]HG�)DPLO\�
7UHH��&)7�´�XVLQJ�³'RFVPHQ���´�VRIWZDUH��,I�
WKH�GDWD�RI�DOO� IDPLO\�PHPEHUV� LQ�0)7�DQG�
&)7�PDWFKHG�� WKHLU�QDPHV�>DUH@�SXEOLVK>HG@�
LQ� WKH� ¿UVW� GUDIW� 15&�� WKRVH� PLVPDWFK>HG@�
DWWHQGV�KHDULQJV�¶�±�&LUFOH�3URMHFW�6XSHUYLVRU

 )DPLO\�WUHHV�RI�D�ODUJH�QXPEHU�RI�SHRSOH�ZHUH�
IRXQG� WR�PLVPDWFK�ZLWK� WKH�0DQXDO� )DPLO\�7UHH�
�0)7��DQG�&RPSXWHUL]HG�)DPLO\�7UHH��&)7���7KH\�
ZHUH�VXEVHTXHQWO\�DVNHG�WR�DSSHDU�EHIRUH�WKH�KHDU-
LQJ�R൶FLDOV�� RIWHQ� LQ� IDU�ÀXQJ�DUHDV��/RZHU� OHYHO�
R൶FHUV�ZHUH�JLYHQ�GLVFUHWLRQDU\�SRZHU� WR�GHFLGH�
VXFK� FDVHV�� 7KHUH� KDYH� EHHQ� DOOHJDWLRQV� WKDW� WKH�
FDVHV� RI� PLVPDWFKHG� IDPLO\� WUHHV� ZHUH� UHMHFWHG�
EHFDXVH� RI�PLQRU� HUURUV� OLNH� VSHOOLQJ�PLVWDNHV� RU�
LI�WKH�H[WHQGHG�IDPLO\�PHPEHUV�IDLOHG�WR�WHVWLI\�WR�
WKH�FUHGHQWLDOV�RI� WKHLU� ORQJ�VHSDUDWHG� UHODWLYHV�RU�
\RXQJ�IDPLO\�PHPEHUV�ZKRP�WKH\�KDYH�QHYHU�PHW�

7KH�UHTXLUHPHQW�RI�IDPLO\�WUHHV�FUHDWHG�ODUJHU�
VRFLRORJLFDO�LVVXHV�DQG�D൵HFWHG�WKH�PRVW�PDUJLQDO-

L]HG�VHFWLRQV�RI� WKH�VRFLHW\��7UDQVSHRSOH�ZKR�KDG�
OHIW� WKHLU�IDPLOLHV�DQG�ZHUH�OLYLQJ�VHSDUDWHO\�ZHUH�
IRUFHG� WR� PHQWLRQ� WKHLU� IDPLO\� PHPEHUV¶� GHWDLOV�
LQ� WKHLU� IDPLO\� WUHHV��7KHLU� IDPLO\�PHPEHUV�RIWHQ�
GLG�QRW�PHQWLRQ� WKH� WUDQV�PHPEHUV�RI� WKHLU� IDPL-
O\� LQ� WKHLU� IDPLO\� WUHHV�� 7KLV� UHVXOWHG� LQ� EXUGHQ-
VRPH�KHDULQJV� DQG�RIWHQ� WUDXPDWL]HG� WUDQVSHRSOH��
/*%74�DFWLYLVWV�DOOHJH� WKDW�D� ODUJH�SURSRUWLRQ�RI�
WKHLU� FRPPXQLW\� HLWKHU� GLG� QRW� SDUWLFLSDWH� LQ� WKH�
15&�H[HUFLVH�RU�GURSSHG�RXW�PLGZD\�IURP�WKH�SUR-
FHVV��UHVXOWLQJ�LQ�WKHLU�H[FOXVLRQ�

6LPLODUO\�� VLQJOH�ZRPHQ�ZKR� KDG� EHHQ� DEDQ-
GRQHG�E\�WKHLU�KXVEDQGV�IDFHG�SUREOHPV�LQ�¿OOLQJ�
XS�WKH�IDPLO\�WUHH�IRU�WKHLU�FKLOGUHQ��,Q�VXFK�FDVHV��
WKH�IDWKHU¶V�IDPLO\�OHIW�RXW� WKH�FKLOGUHQ�IURP�WKHLU�
IDPLO\�WUHHV��HLWKHU�LQWHQWLRQDOO\�RU�EHFDXVH�RI�VKHHU�
XQDZDUHQHVV�� 7KH� UHODWLYHV� GLG� QRW� PHQWLRQ� WKHLU�
QDPHV� RIWHQ� RXW� RI� WKH� DSSUHKHQVLRQ� WKDW� LI� WKH\�
DFFHSW� WKH�DEDQGRQHG�VLEOLQJV�RU�FKLOGUHQ�DV� WKHLU�
IDPLO\�PHPEHUV��WKH\�ZRXOG�HQG�XS�ORVLQJ�VKDUHV�
RI�WKHLU�LQKHULWHG�SURSHUW\��6XFK�FKLOGUHQ��DV�ZHOO�DV�
WKH�DGXOW�SHUVRQV�ZKR�KDG�EHHQ�DEDQGRQHG�E\�WKHLU�
IDWKHUV��FRQVHTXHQWO\�IDFHG�VHYHUH�SUREOHPV�GXULQJ�
WKH�IDPLO\�WUHH�YHUL¿FDWLRQ��

µ6RPH�SHRSOH�KDYH�PXOWLSOH�PDUULDJHV��2QH�
ZLIH�GRHVQ¶W�NQRZ�DERXW�DQRWKHU��OLYHV�VHSD-
UDWHO\��%XW�LQ�WKH�IDPLO\�WUHH�WKH�IDWKHU�KDV�WR�
UHYHDO�HYHU\WKLQJ��:H�KDYH�VHHQ�PDQ\�TXDU-
UHOV� DPRQJ� WKRVH� IDPLO\�PHPEHUV¶� ±�&LUFOH�
3URMHFW�2൶FHU

)DPLO\� 7UHHV� FUHDWHG� XQWKLQNDEOH� SUREOHPV�
IRU� WKRVH�ZKR�DUH�VRFLDOO\�VWLJPDWL]HG�DV�µLOOHJLWL-
PDWH¶�FKLOGUHQ��,Q�D�VRUU\�LQVWDQFH��DQ�DSSOLFDQW�ZDV�
XQDEOH� WR�SUHSDUH�D� IDPLO\� WUHH�EHFDXVH�KLV� IDWKHU�
ZDV�ERUQ�RXW�RI�ZHGORFN��7KH�15&¶V� IDPLO\� WUHH�
UHTXLUHPHQW�IRUFHG�KLP�WR�YLVLW�WKH�UHODWLYHV�RI�KLV�
JUDQGSDUHQWV�ZKR�GLG�QRW�OHJDOO\�KDYH�DQ\�UHODWLRQV�
ZLWK�KLP��7KH�UHODWLYHV�GHFOLQHG�WR�LQFOXGH�WKH�DS-
SOLFDQW¶V� IDPLO\�PHPEHUV� LQ� WKHLU� IDPLO\� WUHH�� DO-
ORZ�KLP�WR�LQFOXGH�WKHLU�QDPHV�LQ�KLV�IDPLO\�WUHH��
RU�WHVWLI\�WKH�VDPH�GXULQJ�WKH�YHUL¿FDWLRQ�KHDULQJV��
)LQDOO\��KH�KDG�WR�EULEH�WKH�FRPPXQLW\�OHDGHUV�DQG�
R൶FHUV�WR�¿QG�DOWHUQDWLYHV��+H�HQGHG�XS�VSHQGLQJ�
PRUH�WKDQ���������UXSHHV�EXW�VWLOO�IDLOHG�WR�EH�LQ-
FOXGHG�LQ�WKH�15&�
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µ7KH\�GLGQ¶W� LQFOXGH�RXU�QDPHV�DQWLFLSDWLQJ�
WKDW� LI� WKH\� UHFRJQL]H� KLP� DV� WKHLU� EURWKHU�
DQG�JHW�LQFOXGHG�LQ�WKH�15&�WKH\�ZLOO�KDYH�
WR�JLYH�VKDUH�RI� WKHLU�DQFHVWUDO�SURSHUW\�¶� �±�
'DXJKWHU�LQ�ODZ

������,QH৽FLHQF\�LQ�,PSOHPHQWDWLRQ
7KH�15&�DGPLQLVWUDWLRQ�ZDV�HPEURLOHG� LQ�VHYHUH�
LQH൶FLHQFLHV��6HYHUDO�LQWHUYLHZV�ZLWK�ERWK�JRYHUQ-
PHQW� HPSOR\HHV� HQJDJHG� LQ� WKH�15&�XSGDWH� DQG�
HPSOR\HHV� RI� FRQWUDFWHG� FRPSDQLHV� UHYHDOHG� WKDW�
PXFK�RI� WKH�SUREOHP� WKDW�ZDV�DWWULEXWHG� WR� ODUJH�
VFDOH�H[FOXVLRQ�ZDV�DFWXDOO\�WKH�UHVXOW�RI�WKH�LQH൶-
FLHQF\�RI�WKH�VWD൵��7KHUH�DUH�DOOHJDWLRQV�WKDW�:LSUR�
UHFUXLWHG� XQGHUTXDOL¿HG� RU� LOO�TXDOL¿HG� GDWD� HQWU\�
RSHUDWRUV��µ-XVW�PDWULFXODWHG¶�FDQGLGDWHV��ZKR�KDG�
QRW� HYHQ�PDWULFXODWHG� IURP�KLJK� VFKRRO� DQG�ZHUH�
\RXQJHU�WKDQ����\HDUV��ZHUH�JLYHQ�WKH�UHVSRQVLELO-
LW\�RI�SURYLGLQJ�OHJDF\�GDWD�WR�WKH�DSSOLFDQW��7KHVH�
RSHUDWRUV�ZHUH� QRW� SURYLGHG� UHTXLVLWH� WUDLQLQJ� RQ�
KRZ�WR�KDQGOH�WKH�/LQX[�RSHUDWLQJ�V\VWHP��8EXQ-
WX��� DQG� ODFNHG� FRPPXQLFDWLRQ� VNLOOV� WR� PDQDJH�
KXJH�FURZGV��7KH�RSHUDWRUV�ZHUH�R൵HUHG�RQO\�������
UXSHHV�SHU�PRQWK�GHVSLWH�EHLQJ�HQWUXVWHG�ZLWK�VXFK�
KXJH� DQG� FRQVHTXHQWLDO� UHVSRQVLELOLWLHV�� ,Q� UXUDO�
DUHDV�� PRVW� LOOLWHUDWH� SHRSOH� ZKR� DSSURDFKHG� WKH�
16.V� WR� DVN� IRU� WKHLU� OHJDF\� GDWD�ZHUH� SURYLGHG�
LQFRUUHFW�OHJDF\�GDWD�VOLSV��0DQ\�DSSOLFDWLRQV�¿OHG�
WKH�DSSOLFDWLRQ�IRUP�ZLWK�WKH�SURYLGHG�OHJDF\�GDWD�
FRGH�ZLWK�JRRG�IDLWK��:KHQ�)DPLO\�7UHH�ZDV�LQWUR-
GXFHG�DW�WKH�ODWHU�VWDJH��WKH�15&�DXWKRULW\�GLVFRY-
HUHG�WKDW�PDQ\�SHRSOH�KDG�DFWXDOO\�XVHG�WKH�OHJDF\�
GDWD�RI�RWKHU�DSSOLFDQWV�LQVWHDG�RI�WKHLU�RZQ��0DQ\�
R൶FLDOV��RQ�WKH�FRQGLWLRQ�RI�DQRQ\PLW\��H[SODLQHG�
WKDW�KDG�WKH�GDWD�HQWU\�RSHUDWRUV�EHHQ�WUDLQHG�DQG�
HTXLSSHG�SURSHUO\��DW�OHDVW����SHU�FHQW�RI�WKH�IDPLO\�
WUHH�PLVPDWFKHV�FRXOG�KDYH�EHHQ�DYHUWHG�

µ$�SHUVRQ�ZHQW� WR� WKH�RSHUDWRU� WR� JLYH�KLP�
WKH� OHJDF\� GDWD� RI� KLV� IDWKHU� QDPHG�)DUKDG�
$OL��7KH�RSHUDWRU�DVNHG�IRU�WKH�YLOODJH�QDPH��
ZKLFK�WRR�PDWFKHG�DQG�JDYH�WKH�OHJDF\�GDWD�
WKDW� WKLV� SHUVRQ� ¿OOHG� XS� LQ� WKH� 15&� IRUP�
EHIRUH�VXEPLWWLQJ�� ,Q� WKH�VDPH�YLOODJH� WKHUH�
ZDV� DQRWKHU� SHUVRQ� ZLWK� WKH� VDPH�� DQG� KH�
XVHG� WKH� OHJDF\�GDWD�RI� WKDW� SHUVRQ�� QRW� KLV�

IDWKHU��)RU�WKLV�VRUW�RI�HUURU�PDQ\�IRUPV�JRW�
UHMHFWHG�¶�±�&LUFOH�3URMHFW�6XSHUYLVRU

:KHQ�WKH�15&�DXWKRULW\�GLVFRYHUHG�WKDW�SHR-
SOH�KDG�XVHG�WKH�OHJDF\�GDWD�EHORQJLQJ�WR�RWKHUV��WKH�
ORFDO�R൶FHUV�FRQGXFWHG�¿HOG�YHUL¿FDWLRQV��'XULQJ�
YHUL¿FDWLRQ�� WKH�15&� DGPLQLVWUDWLRQ� FKDQJHG� WKH�
OHJDF\�GDWD�GRFXPHQWV�RQFH�DJDLQ�IRU�D�ODUJH�QXP-
EHU�RI�WKH�DSSOLFDQWV�ZKR�KDG�DSSOLHG�XVLQJ�ZURQJ�
OHJDF\�GDWD�GXH�WR�R൶FLDO�HUURUV��%XW�WKHVH�FRUUHF-
WLRQV�ZHUH� QRW� UHFRUGHG� SURSHUO\� LQ� WKH� VRIWZDUH��
&RQVHTXHQWO\��WKH�15&�DGPLQLVWUDWLRQ�GLG�QRW�UHO\�
RQ�WKH�UHFWL¿HG�GHWDLOV�GXULQJ�WKH�IDPLO\�WUHH�YHUL¿-
FDWLRQ�KHDULQJV��,W�VHQW�RXW�WKH�/HWWHU�RI�,QWLPDWLRQV�
�/2,�� WR� DSSOLFDQWV� EDVHG� RQ� WKH� LQFRUUHFW� GDWD��
OHDGLQJ�WR�IXUWKHU�KDUGVKLS�IRU�WKH�DSSOLFDQWV�

%HFDXVH�RI�WKHVH�PLVWDNHV��KXQGUHGV�DQG�WKRX-
VDQGV�RI�SHRSOH�ZHUH�FDOOHG�IRU�KHDULQJV�PLOHV�DZD\�
IURP� WKHLU� SODFH� RI� UHVLGHQFH� DQG� ZRUN� ZLWKRXW�
DQ\� ORJLVWLF� VXSSRUW� EHLQJ� SURYLGHG�� 6RPHWLPHV��
DOO� PHPEHUV� LQ� RQH� IDPLO\� WUHH� ZHUH� VXPPRQHG�
WR� SODFHV� ���� RU� ���� NLORPHWUHV� IURP� WKH� KRPH�
DGGUHVV�� 7KHUH� ZHUH� FDVHV� LQ� ZKLFK� PRUH� WKDQ� D�
KXQGUHG�SHRSOH�KDG�WR�LGHQWLI\�HDFK�RWKHU�ZLWK�WKH�
FRUUHFW�QDPH�DW�D�VLQJOH�KHDULQJ��$QG�IDLOXUH�WR�GR�
VR�PHDQW�FRPSOHWH�H[FOXVLRQ�IURP�WKH�GUDIW�15&��
SRWHQWLDOO\�IRU�HYHU\RQH�LQ�WKH�H[WHQGHG�IDPLO\��

7KHUH�ZHUH�FDVHV�ZKHUH� WKH�QRWLFH�ZDV�HLWKHU�
VHUYHG�DW�WKH�ODVW�KRXU�RU�DIWHU�WKH�GDWH�RI�KHDULQJ��
1RWLFHV�ZHUH� VHUYHG� WR�ZURQJ� SHRSOH� DQG�ZURQJ�
GHVWLQDWLRQV� EHFDXVH� RI� GDWD� HQWU\� HUURUV�� OHDGLQJ�
WR� H[FOXVLRQ� EHFDXVH� RI� R൶FLDO� HUURUV��0RUHRYHU��
WKHUH�ZHUH� VHULRXV� LVVXHV� GXULQJ� WKH� KHDULQJ� SUR-
FHVV��7KH�LQYHVWLJDWLQJ�R൶FHUV�ZHUH�SURYLGHG�RQO\�
D�IHZ�KRXUV�RI� WUDLQLQJ�DQG�HQWUXVWHG�ZLWK� WKH�UH-
VSRQVLELOLW\�RI�GHFLGLQJ�DQ�DSSOLFDWLRQ¶V�IDWH��2QH�
LQYHVWLJDWLQJ�R൶FHU�ZDV�JLYHQ�WKH�UHVSRQVLELOLW\�WR�
KHDU�DV�PDQ\�DV���IDPLO\�WUHH�UHODWHG�GLVSXWHV�LQ�D�
GD\��ZKLFK�PHDQW�H[DPLQLQJ�WKH�FLWL]HQVKLS�VWDWXV�
RI�VHYHUDO�KXQGUHG�SHRSOH�

4.3.4 Issues with Digitization of Legacy Data
$V� WKH� ¿UVW� VWHS�� WKH�15&� DXWKRULW\� GLJLWL]HG� WKH�
OHJDF\�GDWD�WKDW�LQFOXGHG�WKH������15&�DQG�HOHF-
WRUDO� UROOV� XSWR� WKH� PLGQLJKW� RI� ��� 0DUFK� ������
(DFK�SDJH� RI� WKH� OHJDF\�GDWD�ZDV� UHFRUGHG� DV� DQ�
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LPDJH�ZLWK�DQ�,'�QXPEHU��7KH�15&�DXWKRULW\�DOVR�
JDYH�HDFK�UHFRUG�LQ�WKHVH�GRFXPHQWV�D�XQLTXH�FRGH��
+RZHYHU��DW�OHDVW�WZR�PDMRU�LVVXHV�ZHUH�UHSRUWHG��

)LUVW��WKHUH�DUH�PDQ\�YLOODJHV�ZKHUH�DOO�WKH�OHJ-
DF\�GDWD�ZHUH�QRW�DYDLODEOH��:KHQ�WKH�FHQVXV�ZDV�
FRQGXFWHG�LQ�������WKH�HQXPHUDWRUV�ZHUH�XQDEOH�WR�
YLVLW�PDQ\�IDU�ÀXQJ�DUHDV��&RQVHTXHQWO\��WKH������
FHQVXV²DQG� WKXV� WKH������15&� WKDW� LV� EDVHG�RQ�
WKH�FHQVXV²LV�QRW�FRPSUHKHQVLYH��6HFRQG��WKHUH�LV�
DOVR�D�TXHVWLRQ�RYHU�WKH�DFFXUDF\�RI�WKH�15&�GDWD��
7KH�SXUSRVH�RI�WKH�GDWD�FROOHFWLRQ�LQ������ZDV�WR�
SUHSDUH�WKH�FHQVXV�DQG�QRW�WKH�15&��ZKLFK�FOHDUO\�
VHUYH�GL൵HUHQW�DLPV�DOWRJHWKHU�

:KHQ� WKH� SURFHVV� RI� SURYLGLQJ� OHJDF\� GDWD�
ZDV�LQLWLDWHG��WKH�15&�DXWKRULW\�FRXOG�QRW�SURYLGH�
GLJLWL]HG� OHJDF\� GDWD� IRU� WKH� HQWLUH� SRSXODWLRQ�� ,Q�
PDQ\� YLOODJHV�� WKH�15&� DXWKRULW\� FRXOG� QRW� SUR-
YLGH� OHJDF\�GDWD�FRGH� WR� WKH� LQGLYLGXDO�DSSOLFDQWV�
GHVSLWH�FUHDWLQJ�OHJDF\�GDWD�LPDJHV��$V�DQ�DG�KRF�
PHDVXUH�� WKH� 15&� DXWKRULW\� PDGH� SURYLVLRQV� WR�
JHQHUDWH�D�WHPSRUDU\�OHJDF\�GDWD�FRGH�FDOOHG�6WDU�
'/''��,W�ZDV�VXSSRVHG�WR�JHQHUDWH�WKH�DFWXDO�OHJ-
DF\�GDWD�FRGH�DQG� LQWLPDWH� WKH�VDPH� WR� WKH�DSSOL-
FDQW�DV�ZHOO�DV�16.�R൶FLDOV��+RZHYHU��WKLV�GLG�QRW�
KDSSHQ��0)7�DQG�¿HOG�YHUL¿FDWLRQ�ZHUH�FRQGXFWHG�
XVLQJ�WKH�6WDU�'/''�FRGH��%XW�DOWHUDWLRQV�ZHUH�QRW�
PDGH� LQ� WKH� PHWDGDWD� HQWU\� VRIWZDUH�� EHFDXVH� RI�
ZKLFK�WKHUH�ZDV�QR�PHFKDQLVP�RI�XWLOL]LQJ�WKH�6WDU�
'/''�FRGH�

�µ,Q�RXU�&LUFOH�DUHD��VRPH�SHRSOH�KDYH�FRS-
LHV�RI������DQG������HOHFWRUDO�UROO�EXW�WKRVH�
GRFXPHQWV�DUH�QRW�GLJLWL]HG�¶�±�&LUFOH�3URMHFW�
6XSHUYLVRU

�$� ODUJH�QXPEHU�RI�DSSOLFDQWV�ZHUH�XQDEOH� WR�
¿QG�WKHLU�OHJDF\�GDWD�LQ�WKH�15&�GDWDEDVH��GHVSLWH�
KDYLQJ� FRSLHV� RI� WKHLU� SUH������ HOLJLEOH� OHJDF\�
GRFXPHQWV�� LQFOXGLQJ� WKH�SUH������YRWHUV� OLVW� DQG�
�����15&�UHFHLSW�FRSLHV��2Q�QXPHURXV�RFFDVLRQV��
WKH�DSSOLFDQWV�DSSURDFKHG�WKH�16.�ZLWK�VXFK�GRF-
XPHQWV��7KH�16.�R൶FLDOV�ZHUH� UHSRUWHG� WR� KDYH�
VFDQQHG� WKH�GRFXPHQWV�DQG�VHQW� WKHP�WR� WKH�VWDWH�
R൶FH� IRU� YHUL¿FDWLRQ� DQG� JHQHUDWLRQ� RI� D� OHJDF\�
GDWD�FRGH��,Q�VXFK�FDVHV�� WKH�16.�R൶FLDOV� LVVXHG�
D� V\VWHP� JHQHUDWHG� DFNQRZOHGJHPHQW� VOLS�ZLWK� D�
XQLTXH�QXPEHU�DJDLQVW� WKH�GRFXPHQW��'HVSLWH� WKH�

DSSOLFDQWV� EHLQJ� WROG� WKDW� WKH\�ZRXOG� EH� VHQW� WKH�
OHJDF\�GDWD�FRGH�RQ�WKHLU�PRELOH�QXPEHUV��15&�DX-
WKRULWLHV�RIWHQ�IDLOHG�WR�GR�VR�RU�HYHQ�WR�LQWLPDWH�WKH�
DSSOLFDQWV�DERXW�WKH�YHUL¿FDWLRQ�VWDWXV�RI�WKH�GRFX-
PHQWV��7KH�DSSOLFDQWV�ZHUH�DOVR�XQDEOH�WR�XVH�WKHLU�
XQLTXH� DFNQRZOHGJHPHQW� UHFHLSW� QXPEHU� EHFDXVH�
WKH�RQOLQH�V\VWHP�GLG�QRW�KDYH�DQ�DSSURSULDWH�RS-
WLRQ�IRU�SURFHVVLQJ�VXFK�DSSOLFDWLRQV�

����([FOXVLRQ�E\�$FWLYH�6WDWH�+RVWLOLW\
7KH�GRPLQDQW�QDUUDWLYH�KDV�DOUHDG\�PDUNHG�WKH�YXO-
QHUDEOH�FRPPXQLWLHV�� HVSHFLDOO\�0XVOLPV�RI�%HQ-
JDOL�RULJLQ�DQG�%HQJDOL�+LQGXV�DV�2WKHUV��DQG�WKXV�
WKH�SULPDU\�VXVSHFWV�LQ�WKH�FLWL]HQVKLS�FRQWHVWDWLRQ�
SURFHVVHV��0DQ\�SROLFLHV�RI�WKH�15&�DXWKRULW\�DQG�
WKHLU� LPSOHPHQWDWLRQ�ZHUH�XQV\PSDWKHWLF� WRZDUGV�
WKH� YXOQHUDEOH� FRPPXQLWLHV��7KLV�ZDV� DJJUDYDWHG�
E\� WKH� FRQWLQXRXV� FDPSDLJQ� E\� PHGLD� DQG� YLJL-
ODQWH� JURXSV�� 7KHVH� JURXSV²FRPSULVLQJ� SURPL-
QHQW�$VVDPHVH�VWXGHQWV�DVVRFLDWLRQV²ZHUH�DFWLYH�
WKURXJKRXW� WKH� 15&� SURFHVV�� SXWWLQJ� LPPHQVH�
SUHVVXUH�RQ�WKH�DGPLQLVWUDWLRQ�WR�H[FOXGH�DV�PDQ\�
SHUVRQV� DV� SRVVLEOH�� 7KH� DFWLYH� KRVWLOLW\� DJDLQVW�
WKH�YXOQHUDEOH�SRSXODWLRQ�ZDV�HYLGHQW� LQ�GL൵HUHQW�
IRUPV�DQG�OD\HUV�

4.4.1 ‘No Ineligible Person Should Be Included’: 
Paradigm Shift for Exclusion
,Q�WKH�EHJLQQLQJ�RI�WKH�15&�XSGDWH��WKH�15&�DX-
WKRULW\� XQGHUWRRN� VHYHUDO� SXEOLF� HGXFDWLRQ� DQG�
FRPPXQLFDWLRQ� SURJUDPPHV� WR� LQIRUP� WKH� UHVL-
GHQWV�RI�$VVDP�DERXW�WKH�SURFHVV��7KH�IRFXV�RI�WKH�
DXWKRULW\�DSSHDUHG�WR�EH�RQ�PDNLQJ�VXUH�DOO�,QGLDQV�
ZHUH� LQFOXGHG� LQ� WKH�15&��7KH�15&�FRRUGLQDWRU�
3UDWHHN�+DMHOD�UHJXODUO\�DSSHDUHG�LQ�WKH�PHGLD�DQG�
DVVXUHG�WKH�SHRSOH�RI�$VVDP�WKDW�QR�JHQXLQH�FLWL]HQ�
ZRXOG�EH�H[FOXGHG�

+RZHYHU�ZLWK�WLPH��WKH�IRFXV�RI�WKH�15&�DX-
WKRULW\� VKLIWHG�� ,Q� 2FWREHU� ������ +DMHOD� VXEPLW-
WHG�EHIRUH�WKH�6XSUHPH�&RXUW�WKDW�µLPSRVWHUV¶�KDG�
VXEYHUWHG�WKH�15&�SURFHVV�E\�XVLQJ�ZURQJ�OHJDF\�
GDWD��+H� VXJJHVWHG� WKDW� WKHUH�ZDV� D� QHHG� WR� VKLIW�
IURP� WKH� ROG� SDUDGLJP� RI� µ1R� JHQXLQH� FLWL]HQ�
VKRXOG�EH�OHIW�RXW¶�WR�µ1R�LQHOLJLEOH�SHUVRQ�VKRXOG�
EH� LQFOXGHG¶� �&KDNUDYDUW\���������+H�SURSRVHG� WR�
UHGXFH�WKH�QXPEHU�RI�SHUPLWWHG�OHJDF\�GRFXPHQWV��
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+H�DOVR�SURSRVHG�WKDW�SDQFKD\DW�RU�YLOODJH�FHUWL¿-
FDWHV²WKDW�ZHUH�RIWHQ�WKH�RQO\�GRFXPHQWV�WKDW�XQ-
OHWWHUHG�DQG�SRRU�ZRPHQ�FRXOG�SUHVHQW�WR�WKH�15&�
DXWKRULW\²EH�UHPRYHG�IURP�WKH�OLVW�RI�DFFHSWDEOH�
GRFXPHQWV��

:KLOH� WKH�6XSUHPH�&RXUW� XOWLPDWHO\�GHFOLQHG�
WKHVH�VXEPLVVLRQV��+DMHOD¶V�VWDQFH�QXGJHG�WKH�LP-
SOHPHQWDWLRQ� WRZDUGV� KRVWLOLW\�� 7KLV� ZDV� IXUWKHU�
DJJUDYDWHG� E\� WKH� PHGLD� DQG� YLJLODQWH� JURXSV��
ZKR�KDG�DOUHDG\�FUHDWHG�DQ�HQYLURQPHQW�RI�KDWUHG�
DJDLQVW�%HQJDOL�RULJLQ�0XVOLPV� DQG�%HQJDOL�+LQ-
GXV��/RZHU�OHYHO�R൶FHUV�OLNH�ORW�PDQGDOV��UHYHQXH�
R൶FHUV��ZHUH� JLYHQ� GLVFUHWLRQDU\� SRZHU� WR� UHMHFW�
QDPHV�WKDW�ZHUH�RWKHUZLVH�DFFHSWHG�E\�LQYHVWLJDW-
LQJ�R൶FHUV��ZKR�ZHUH�PRVWO\�FROOHJH�WHDFKHUV��:H�
FDPH�WR�NQRZ�RI�RQH�VXFK�FDVH�ZKHUH�D�SURIHVVRU�
IURP�D�ORFDO�FROOHJH��DFWLQJ�DV�DQ�LQYHVWLJDWLQJ�RI-
¿FHU��KDG�DFFHSWHG�WKH�IHZ�FDVHV�WKDW�ZHUH�UHMHFWHG�
GXULQJ�WKH�6SHFLDO�9HUL¿FDWLRQ�3URFHVV��7KH�SURIHV-
VRU� ODPHQWHG� WKDW� KH� KDV� D� 3K'� DQG� WHDFKHV� LQ� D�
FROOHJH��EXW�D�KLJK�VFKRRO�HGXFDWHG� MXQLRU�R൶FLDO�
KDV�WKH�SRZHU�WR�RYHUULGH�KLV�GHFLVLRQ�

4.4.2 Declared Indians are Excluded
$V� SHU� WKH� PRGDOLWLHV� DSSURYHG� E\� WKH� 6XSUHPH�
&RXUW��'�YRWHUV�ZHUH� WR�EH� LQFOXGHG�LQ� WKH�XSGDW-
HG�15&�SURYLGHG�WKH\�KDG�UHFHLYHG�FOHDUDQFH�IURP�
)7V�12�%XW� LQ� LPSOHPHQWDWLRQ�� ORZHU� OHYHO�R൶FHUV�
ZHUH�LQVWUXFWHG�QRW�WR�LQFOXGH�DQ\�SHUVRQV�ZKR�KDG�
EHHQ�GHVLJQDWHG�'�YRWHUV��RU�IRU�WKDW�PDWWHU�DJDLQVW�
ZKRP� %RUGHU� 3ROLFH� UHIHUHQFHV� KDG� EHHQ� PDGH��
HYHQ�LI�WKH�)7�KDG�GHFODUHG�WKH�SHUVRQ�DQ�,QGLDQ�FLW-
L]HQ��,Q�RWKHU�ZRUGV��WKH�15&�DXWKRULW\�VXPPDULO\�
H[FOXGHG� SHUVRQV� ZLWK� FRQWHVWHG� FLWL]HQVKLS� ZKR�
KDG�EHHQ�GHFODUHG�,QGLDQ�FLWL]HQV�E\�)7V�IURP������
XQWLO� WKH�HQG�RI�WKH�15&�SURFHVV��DV�ZHOO�DV�WKHLU�
VLEOLQJV�DQG�FKLOGUHQ��7KH�QXPEHUV�RI�VXFK�SHUVRQV�
PLJKW�UXQ�LQWR�VHYHUDO�WKRXVDQGV��

:H� DOVR� IROORZHG� DSSOLFDQWV²LQ� YDULRXV� RI-
¿FHV�DQG�LQWHUDFWLRQV�ZLWK�R൶FHUV²WR�XQGHUVWDQG�
KRZ�WKH\�ZHUH�H[FOXGHG�DQG�ZKDW�H[SODQDWLRQ�WKH�
R൶FLDOV�SURYLGHG�WKHP��

 12� 6HH� 15&� ZHEVLWH� IRU� PRUH� GHWDLOV�� � 1DWLRQDO� 5HJLVWHU�
RI� &LWL]HQV� �15&��� 2৽FH� RI� WKH� 6WDWH� &RRUGLQDWRU� RI�
National Registration(NRC), Assam��5HWULHYHG�1RYHPEHU�
����������IURP�KWWS���ZZZ�QUFDVVDP�QLF�LQ�IDT���KWPO��

,Q�RQH�LQVWDQFH��WKH�DSSOLFDQW�ZDV�D�ZRPDQ�ZKR�
ZDV�PDUULHG�WR�D�VXFFHVVIXO�EXVLQHVVPDQ�DQG�SROL-
WLFLDQ��6KH�KDG�DOUHDG\�FRQWHVWHG�KHU�FLWL]HQVKLS�LQ�
WKH�)7�DQG�VXFFHHGHG�LQ�JHWWLQJ�D�IDYRXUDEOH�RUGHU��
+HU�KXVEDQG�ZDV�UXQQLQJ�SLOODU�WR�SRVW²IURP�WKH�
HOHFWLRQ� R൶FH� WR� WKH� R൶FH� RI� WKH� 6XSHULQWHQGHQW�
RI�3ROLFH²VKRZLQJ�WKH� WULEXQDO�RUGHU��DV�R൶FLDOV�
NHSW� UHIHUULQJ� KLP� WR� RWKHUV��7KH� KXVEDQG� XQGHU-
VWRRG�WKH�FRQVHTXHQFHV�RI�EHLQJ�H[FOXGHG�IURP�WKH�
¿QDO�15&��:H� IROORZHG�KLP� WR� WZR�15&�R൶FHV�
DQG�REVHUYHG�KLV�FRQYHUVDWLRQ�ZLWK�WKUHH�R൶FHUV�RI�
GL൵HUHQW�UDQNV��+H�¿UVW�DSSURDFKHG�WKH�15&�6HYD�
.HQGUD��ZKHUH�D� MXQLRU�R൶FHU� WROG�KLP�WKDW� WKHUH�
ZDV�DQ�RUGHU�IURP�D�KLJKHU�DXWKRULW\�QRW�WR�DFFHSW�
WKH�QDPHV�RI�DQ\�'�YRWHUV�LUUHVSHFWLYH�RI�WKH�VWDWXV�
RI�WKH�FDVH��7KHQ�WKH�KXVEDQG�DSSURDFKHG�WKH�/5&5�
ZKR�ZDV�LQ�FKDUJH�RI�WKH�16.��7KH�/5&5�UHSHDWHG�
WKH�VDPH�LQVWUXFWLRQV��7KH�/5&5�DGGHG�WKDW�WKHUH�
ZHUH�DW�OHDVW����VXFK�FDVHV�LQ�KLV�16.�DQG�VXJJHVW-
HG�WKDW�WKH�SHUVRQ�VKRXOG�PHHW�WKH�&5&5��ZKR�ZDV�
WKH�([HFXWLYH�0DJLVWUDWH�DQG�KLV�LPPHGLDWH�VXSHU-
YLVRU��:H�IROORZHG�WKH�KXVEDQG�WR�WKH�&5&5¶V�RI-
¿FH��7KH�&5&5�DVNHG�KLV�MXQLRU�R൶FHUV�WR�FKHFN�
WKH�GHWDLOV�RI�WKH�R൶FLDO�UHFRUG��7KH�MXQLRU�R൶FHU�
FRQ¿UPHG� WKDW� WKH�ZRPDQ¶V� QDPH�ZDV� LQ� WKH� OLVW�
RI�SHRSOH�ZKR�WKH�VWDWH�R൶FH�KDG�LQVWUXFWHG�WR�EH�
NHSW�RQ�KROG��7KH�&5&5�VDLG�WKDW�KLV�KDQGV�ZHUH�
WLHG��$W�WKDW�VWDJH��ZH�LQWHUYHQHG�DQG�UHPLQGHG�KLP�
DERXW�WKH�DQQRXQFHG�PRGDOLWLHV�DV�ZHOO�DV�3UDWHHN�
+DMHOD¶V�SUHVV�VWDWHPHQWV�FODULI\LQJ�WKDW�DQ\�QDPHV�
FOHDUHG�E\�WKH�)7V�ZRXOG�EH�LQFOXGHG�LQ�WKH�15&��
2Q�KHDULQJ�WKLV��WKH�R൶FHU�ORVW�KLV�WHPSHU�DQG�WKXQ-
GHUHG��µ%ULQJ�+DMHOD�WR�P\�R൶FH�¶

4.4.3 Exclusion through Dubious Objection 
Mechanisms
7KH�15&�XSGDWH�SURFHVV�SHUPLWWHG�DQ\RQH�WR�¿OH�
DQ�REMHFWLRQ�DJDLQVW�WKH�LQFOXVLRQ�RI�DQ\�SHUVRQ�LQ�
WKH� GUDIW� 15&�� 7KH� LQLWLDOO\� DSSURYHG�PRGDOLWLHV�
KDG�D�SHQDO�SURYLVLRQ�IRU�IULYRORXV�REMHFWLRQV��%XW�
RZLQJ�WR�WKH�SUHVVXUH�RI�YLJLODQWH�RUJDQL]DWLRQV�OLNH�
$$68�DQG�WKH�$VVDPHVH�PHGLD��WKH�15&�DXWKRULW\�
UHPRYHG�WKLV�SURYLVLRQ��

$IWHU�WKH�UHPRYDO�RI�WKH�SURYLVLRQ��$$68�DQG�
SDUWQHU�RUJDQL]DWLRQV�FRRUGLQDWHG�WKH�¿OLQJ�RI�IULY-
RORXV� REMHFWLRQV� DJDLQVW� µVXVSHFWHG� IRUHLJQHUV¶��
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7KH�15&�DXWKRULW\�DOORZHG�REMHFWLRQV�HYHQ�LQ�FDV-
HV�ZKHUH�WKH�REMHFWRU�KDG�QR�SRVVLELOLW\�RI�NQRZLQJ�
WKH�SHUVRQ�DJDLQVW�ZKRP� WKH�REMHFWLRQ�ZDV�EHLQJ�
PDGH�� ,W� DOVR� SHUPLWWHG� D� SHUVRQ� WR�¿OH� HQ�PDVVH�
REMHFWLRQV��

'HVSLWH�WKH�FDPSDLJQ��RQO\�D�IHZ�WKRXVDQG�RE-
MHFWLRQV�ZHUH�¿OHG�XQWLO� WKH� HQG�RI� WKH�REMHFWLRQV�
SHULRG��*RYHUQPHQW� R൶FHUV� VWDWHG� RQ� UHFRUG� WKDW�
WKH�REMHFWLRQV�ZHUH�PRVWO\�¿OHG�EDVHG�RQ�SHUVRQDO�
JUXGJHV��2Q�WKH�ODVW�GD\�RI�WKH�REMHFWLRQV��$$68�
DQG�RWKHU�DVVRFLDWHG�RUJDQL]DWLRQV�VXEPLWWHG�ODNKV�
RI�REMHFWLRQV�LQ�GLVWULFWV�GRPLQDWHG�E\�%HQJDOL�RUL-
JLQ�0XVOLPV�DQG�%HQJDOL�+LQGX�DFURVV�WKH�%UDKPD-
SXWUD�YDOOH\��(YLGHQWO\��WKHLU�WDUJHW�ZDV�WR�LPSOLFDWH�
DV�PDQ\�DV�����PLOOLRQ�SHRSOH�E\�¿OLQJ���������RE-
MHFWLRQV��2Q�SULPH�WLPH�WHOHYLVLRQ�GLVFXVVLRQV��WKH�
R൶FH�EHDUHUV�RI�WKH�PRVW�SRZHUIXO�VWXGHQWV�RUJD-
QL]DWLRQV�RSHQO\�GLVFXVVHG�WKH�REMHFWLRQV�DV�D�VXF-
FHVV�VWRU\��7KH\�DFFHSWHG�WKDW�VXEPLWWLQJ�IULYRORXV�
REMHFWLRQV�ZRXOG�KHOS�WKHP�LQFUHDVH�WKH�QXPEHU�RI�
WKH�H[FOXGHG�IURP���PLOOLRQ��DV�LQ�WKH�GUDIW�15&��
WR�����PLOOLRQ��

7KH�15&�DXWKRULW\�QHYHU�TXHVWLRQHG�WKLV�WUDQV-
SDUHQW� SODQ� WR� SHUVHFXWH� SHRSOH� IURP� WZR� RI� WKH�
PRVW� PDUJLQDOL]HG� FRPPXQLWLHV�� 5DWKHU�� WKHUH� LV�
FUHGLEOH�DOOHJDWLRQ�WKDW�WKH�15&�DXWKRULW\�VXSSOLHG�
WKH�UHTXLUHG�$SSOLFDWLRQ�5HJLVWHU�1XPEHUV��$51��
WR�$$68�DQG�RWKHU�RUJDQL]DWLRQV�WR�IDFLOLWDWH�¿OLQJ�
REMHFWLRQV��7KH�15&�DXWKRULW\�HYHQ�DFFHSWHG�RE-
MHFWLRQV� WKDW� ODFNHG�EDVLF� LQIRUPDWLRQ� OLNH� WKH�DG-
GUHVV�DQG�FRQWDFW�GHWDLOV�RI�WKH�REMHFWRU��)RU�WKH�GLV-
SRVDO�RI�WKH�REMHFWLRQ�XQGHU�ODZ��WKH�15&�DXWKRULW\�
ZDV�VXSSRVHG�WR�VXPPRQ�ERWK�WKH�SDUWLHV�IRU�KHDU-
LQJ��+RZHYHU�� QRW� D� VLQJOH� REMHFWRU� FDPH� IRU� WKH�
KHDULQJ��7KH�15&�DXWKRULW\�GLG�QRW� GLVPLVV� VXFK�
REMHFWLRQV��EXW�UDWKHU�XVHG�LW�DV�DQRWKHU�RSSRUWXQLW\�
WR�H[FOXGH�SHRSOH�ZKRP�WKH\�KDG� LQFOXGHG� LQ� WKH�
FRPSOHWH� GUDIW�15&� DIWHU� VHYHUDO� \HDUV� RI� VFUXWL-
Q\�DQG�YHUL¿FDWLRQ��7KH�DXWKRULW\�DVNHG�WKH�SHRSOH�
DJDLQVW�ZKRP�WKH�REMHFWLRQV�ZHUH�PDGH�WR�DSSHDU�
EHIRUH�D�GLVSRVDO�R൶FHU��$Q�LQWHUYLHZ�ZLWK�D�GLV-
SRVDO�R൶FHU�DW�RQH�RI�WKH�FURZGHG�KHDULQJ�YHQXHV�
UHYHDOHG�WKDW�WKH�R൶FHUV�ZHUH�QRW�JLYHQ�DXWKRULW\�
WR�GHFLGH�WKH�FDVH��7KH\�ZHUH�DVNHG�WR�UHYHULI\�WKH�
GRFXPHQWV�DQG�UHFRUG�WKHLU�REVHUYDWLRQV��7KH�GLV-

SRVDO�R൶FHU�WROG�XV�WKDW�WKH�IDWH�RI�WKH�FDVH�ZDV�WR�
EH�GHFLGHG�E\�KLJKHU�DXWKRULWLHV�

7KH� 15&� DXWKRULW\� DOVR� PDGH� SURYLVLRQV� WR�
WDNH�ELRPHWULF�GDWD�RI�DOO�SHUVRQV�ZKR�ZHUH�H[FOXG-
HG�RU�DJDLQVW�ZKRP�WKH�REMHFWLRQV�KDG�EHHQ�PDGH��
2QH�HOGHUO\�SHUVRQ�ZDV�DVNHG�WR�DWWHQG�WKH�KHDULQJ�
DQG�SURYLGH�ELRPHWULFV� LQ�DQRWKHU�GLVWULFW��'XULQJ�
WKH�SURFHVV��WKH�R൶FHU�LQ�FKDUJH�KXPLOLDWHG�KLP�E\�
DVNLQJ�KLP�IURP�ZKLFK�SDUW�RI�%DQJODGHVK�KH�ZDV��
:KHQ� WKH� R൶FHUV� WRRN� WKH� ELRPHWULF� GDWD�� WKH\�
WKUHDWHQHG� WKH�PDQ��7KH\� WROG�KLP�WKDW� WKH\�ZHUH�
WDNLQJ�WKLV�GDWD�WR�PDNH�LW�HDVLHU�IRU�WKHP�WR�WUDFN�
KLP�GRZQ�DQG�VHQG�KLP�WR�D�GHWHQWLRQ�FHQWUH��7ZR�
GD\V�ODWHU��WKH�HOGHUO\�SHUVRQ�FRPPLWWHG�VXLFLGH�E\�
FRQVXPLQJ�SRLVRQ��

7KRXJK� JRYHUQPHQW� GDWD� LV� QRW� DYDLODEOH� LQ�
WKH�SXEOLF�GRPDLQ�� LW� LV�HVWLPDWHG�WKDW� WKH�8QLTXH�
,GHQWL¿FDWLRQ�$XWKRULW\�RI�,QGLD��8,'$,��WRRN�WKH�
ELRPHWULFV�RI�XS�WR�¿IW\�ODNKV����PLOOLRQ��LQGLYLGX-
DOV�GXULQJ�WKH�YHUL¿FDWLRQ�SURFHVVHV��7KLV�LQFOXGHV�
WKH� ��� ODNK� ��� PLOOLRQ�� H[FOXGHG� IURP� WKH� FRP-
SOHWH� GUDIW�15&�� DQG� FRQVHUYDWLYHO\� DQ� HVWLPDWHG�
���ODNKV����PLOOLRQ��DJDLQVW�ZKRP�REMHFWLRQV�ZHUH�
¿OHG��8,'$,� LV� WKH�JRYHUQPHQW�DJHQF\� WKDW�RSHU-
DWHV� WKH�$DGKDDU� ,'� WKDW� LV� WKH�EDVLV� RI� DFFHVV� WR�
QXPHURXV�ZHOIDUH�VFKHPHV��7KHUH�DUH�VHULRXV�FRQ-
FHUQV�WKDW�DOO�WKHVH�SHUVRQV�FRXOG�QRZ�EH�GURSSHG�
IURP�$DGKDDU� DQG� EH� GHSULYHG� IURP� JRYHUQPHQW�
VSRQVRUHG� VFKHPHV� OLNH� KRXVLQJ�� GLUHFW� EHQH¿W�
WUDQVIHU�DQG�RWKHU�VFKHPHV�WKDW�UHTXLUH�WKH�$DGKDDU�
QXPEHU������ �

4.4.4 Exclusion by Selectively Not Appreciating 
Documents
7KH� 15&� DXWKRULW\� UHIXVHG� WR� DFFHSW� GRFXPHQWV�
WKDW�ZHUH�LVVXHG�DIWHU����$XJXVW�������7KXV��HYHQ�
LI��IRU�LQVWDQFH��D�SHUVRQ�KDG�LQKHULWHG�ODQG�SURSHUW\�
GHFDGHV�DJR�DQG�ZDV�SDUW�RI�WKH�JRYHUQPHQW�UHFRUG��
KH�ZDV� QRW� SHUPLWWHG� WR� XVH� WKH� R൶FLDO� H[WUDFW� LI�
UHWULHYHG�IURP�WKH�JRYHUQPHQW�R൶FH�DIWHU�WKLV�GDWH�

:KLOH� WKH� 6XSUHPH�&RXUW� ODWHU� UXOHG� WKDW� WKH�
15&�DXWKRULW\�PXVW�DFFHSW�WKHVH�VXSSRUWLQJ�GRFX-
PHQWV��WKH�ORZHU�OHYHO�R൶FLDOV�ZHUH�JLYHQ�GLVFUH-
WLRQDU\�SRZHU�DQG�WKH\�RIWHQ�UHIXVHG�WR�DFFHSW�VXFK�
GRFXPHQWV� �µ$SH[�FRXUW� UHMHFWHG�PRVW�RI����SHWL-
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WLRQV¶���������7KH�ORFDO�DXWKRULWLHV�ZHUH�SDUWLFXODU-
O\�KRVWLOH�WRZDUGV�0XVOLPV�DQG�SHRSOH�RI�%HQJDOL�
GHVFHQW�

6LPLODUO\�� WKH�15&� DXWKRULW\� LGHQWL¿HG�PDQ\�
YDOLG� GRFXPHQWV� VXFK� DV� ELUWK�� UHIXJHH� RU� YLOODJH�
FHUWL¿FDWHV�DV�ZHDN�GRFXPHQWV��7KH�15&�FRRUGL-
QDWRU�LQVWUXFWHG�WKH�R൶FLDOV�WR�WDNH�µH[WUD�FDXWLRQ¶�
ZKLOH�FRQVLGHULQJ�WKHVH�GRFXPHQWV��+DMHOD��������
7KLV�ZDV�GHVSLWH�WKH�IDFW�WKDW�GRFXPHQWV�OLNH�ELUWK�
FHUWL¿FDWHV�ZHUH�DXWKHQWLFDWHG�E\� WKH�H[HFXWLYH�DW�
WKH�WLPH�RI�LVVXDQFH��

4.4.5 Short Notice Long Distance Hearings
:LWK�OHVV�WKDQ�D�PRQWK�IURP�WKH�VFKHGXOHG�GDWH�IRU�
SXEOLFDWLRQ�RI�WKH�¿QDO�15&��WKRXVDQGV�RI�SHRSOH�
IURP�WKH�ORZHU�$VVDP�GLVWULFWV�RI�.DPUXS�DQG�%DU-
SHWD�ZHUH� JLYHQ� QRWLFH� WR� DSSHDU� EHIRUH� IRU� WKHLU�
KHDULQJ� EHIRUH� R൶FHUV� WKH� QH[W� GD\� LQ� IDUDZD\�
SODFHV� LQ�XSSHU�$VVDP��VRPHWLPHV�PRUH� WKDQ�����
NLORPHWUHV�DZD\��$FFRUGLQJ� WR� WKH�PRGDOLWLHV�� WKH�
15&�DXWKRULW\�ZDV�H[SHFWHG�WR�JLYH�WKH�DSSOLFDQWV�
DW� OHDVW����GD\V� WR�DSSHDU�IRU� WKH�KHDULQJV��0RUH-
RYHU��WKH�6XSUHPH�&RXUW�RUGHU�GDWHG����$SULO������
UHTXLUHG�WKH�15&�DXWKRULW\�WR�FDOO�WKH�DSSOLFDQWV�WR�
FHQWUHV�WKDW�ZHUH�FRQYHQLHQW�IRU�WKHP��2Q����-XO\�
������3UDWHHN�+DMHOD�VXEPLWWHG�EHIRUH�WKH�6XSUHPH�
&RXUW� WKDW� WKH�15&� DXWKRULW\� KDG� DOUHDG\� UHYHUL-
¿HG����SHU�FHQW�RI�WKH�15&�DSSOLFDWLRQV�LQFOXGHG�
LQ� WKH�GUDIW�15&��&RQVHTXHQW� WR� WKLV� VXEPLVVLRQ��
WKH� &RXUW� RUGHUHG� WKDW� QR� IXUWKHU� UHYHUL¿FDWLRQ�
ZDV� UHTXLUHG��%XW�GHVSLWH� WKLV�� WKHUH�ZHUH�QXPHU-
RXV�RFFDVLRQV�ZKHQ�DSSOLFDQWV�ZHUH�UHTXLUHG�WR�DW-
WHQG�KHDULQJV�LQ�IDU�R൵�SODFHV�ZLWKLQ�D�VKRUW�QRWLFH�
SHULRG��7KLV�FUHDWHG�SDQLF�DPRQJ� WKH�SHRSOH�ZKR�
UHFHLYHG� WKH� QRWLFHV��7KH� VXGGHQ� UXVK� WR� KLUH� YH-
KLFOHV�WR�UHDFK�WKH�KHDULQJV�GUDPDWLFDOO\�LQFUHDVHG�
WKH�IDUHV��7KHUH�ZHUH�PDQ\�FDVHV�ZKHQ�WKH�YHKLFOHV�
ZHUH� RYHUORDGHG��ZLWK� WKH� GULYHUV� WUDYHOOLQJ�PXO-
WLSOH�WULSV�ZLWKRXW�WDNLQJ�DQ\�UHVW��7KHUH�ZHUH�QX-
PHURXV�LQFLGHQWV�RI�DFFLGHQWV�FDXVHG�E\�WKLV�SDQLF��
OHDGLQJ�WR�VHYHUDO�GHDWKV�DQG�LQMXULHV��'DV��������

5. Consequences of Exclusion
7KH� KLVWRULFDO� DQG� HPSLULFDO� DFFRXQW� UHYHDOV� WKDW�
LQ�LWV�GHVLJQ�DQG�LPSOHPHQWDWLRQ��WKH�15&�SURFHVV�
KDV�GHVWDELOL]HG�WKH�FLWL]HQVKLS�RI�PLOOLRQV�RI�,QGL-

DQV��WKUHDWHQLQJ�WR�SURGXFH�VWDWHOHVVQHVV�RQ�D�VFDOH�
XQNQRZQ�LQ�DQ\�GHPRFUDF\��,Q�LWV�GHVLJQ�DQG�LP-
SOHPHQWDWLRQ��WKH�15&�LV�DQ�DUELWUDU\�DQG�RSDTXH�
V\VWHP�� ZKLFK� FRQVHTXHQWO\� ZHDNHQV� VWDEOH� FLWL-
]HQVKLS�� ,W� KDV� LQWURGXFHG� D� OLQJHULQJ� IULJKWHQLQJ�
XQFHUWDLQW\� LQ� SHRSOH�� DERXW� ZKHWKHU� WKH\� ZRXOG�
UHPDLQ� ,QGLDQ� FLWL]HQV�� EH� ORFNHG� XS� IRU� \HDUV� LQ�
GHWHQWLRQ� FHQWUHV�� IRUFHG� WR� OLYH� DV� GRXEWIXO� RU�
QRQ�FLWL]HQV�ZLWKRXW�HOHPHQWDU\�ULJKWV�WR�DFFHVV�D�
UDQJH� RI� SXEOLF� JRRGV� LQFOXGLQJ� RZQLQJ� SURSHUW\�
RU� DFFHVVLQJ� VRFLDO� SURWHFWLRQ� VXFK� DV� VXEVLGL]HG�
IRRGJUDLQV��RU�LQGHHG�EH�GHSRUWHG��7KLV�GHELOLWDWLQJ�
DQG� KXPLOLDWLQJ� LQVWDELOLW\� DQG� XQFHUWDLQW\�PDUNV�
WKH�OLYHV�QRW�RQO\�RI�WKRVH�ZKR�ZHUH�XOWLPDWHO\�H[-
FOXGHG� IURP� WKH�15&��EXW� DOVR� WKRVH�ZKR�KDG� WR�
JR� WKURXJK� WKH�PD]H� RI� EXUGHQVRPH� EXUHDXFUDWLF�
SURFHGXUHV�WR�SURYH�WKHLU�FLWL]HQVKLS��

7KLV� XQVWDEOH� FLWL]HQVKLS²WKDW� KDV� UHQGHUHG�
LQQXPHUDEOH� UHVLGHQWV� RI� WKH� VWDWH� SUHFDULRXV²
DPRXQWV� WR� DGYHUVH� H[FOXVLRQ�� HVSHFLDOO\�RI� WKRVH�
EHORQJLQJ�WR�YXOQHUDEOH�FRPPXQLWLHV��7KH�SUHFDU-
LRXV�FLWL]HQV�RI� WKH�VWDWH�ZHUH�VXEMHFWHG� WR�RYHUO\�
EXUGHQVRPH� DQG� RIWHQ� GLVFULPLQDWRU\� SURFHGXUHV��
7KHVH� SHUVRQV� ZHUH� FRPSHOOHG� WR� GLYHUW� DOO� WKHLU�
PHDJUH� UHVRXUFHV�� WLPH� DQG� HQHUJ\²DZD\� IURP�
SXUVXLQJ� WKHLU� OLYHV� DQG� OLYHOLKRRGV²WRZDUGV� HV-
WDEOLVKLQJ� WKHLU� FLWL]HQVKLS�� 7KLV� SURFHVV� KHLJKW-
HQHG�WKHLU�YXOQHUDELOLW\�DQG�HQJHQGHUHG�IHDU��KDUP-
LQJ�WKHLU�GLJQLW\�DQG�IUHHGRP�

1RZ� WKH� SROLWLFDO� HVWDEOLVKPHQW� WKUHDWHQV� WR�
GUDJ� WKHVH� SUHFDULRXV� FLWL]HQV� WKURXJK� WKLV� VDPH�
SURFHVV� DOO� RYHU� DJDLQ�� ,W� KDV� EHHQ� GHPDQGLQJ�
UH�YHUL¿FDWLRQ� LQ� PLQRULW\�FRQFHQWUDWHG� GLVWULFWV��
ZLWK�WKH�DLP�RI�LQFUHDVLQJ�WKH�WRWDO�QXPEHU�RI�H[-
FOXGHG�SHUVRQV��7KH�15&�DXWKRULW\�LV�\HW�WR�QRWLI\�
WKH�¿QDO�OLVW�WKDW�ZRXOG�HQWLWOH�WKH�H[FOXGHG�WR�¿OH�
DSSHDOV� LQ� WKH�)7V�� ,QVWHDG��DW� WKH� WLPH�RI�ZULWLQJ�
WKH� FKDSWHU�� LW� KDG� LVVXHG� FLUFXODUV� LQVWUXFWLQJ� LWV�
R൶FLDOV� WR�UHYLVLW� WKH�LQFOXVLRQ�RI�VHYHUDO�SHUVRQV�
�6DKD��������

7KH�SDWK�IRU�WKRVH�ZKR�ZHUH²RU�ZLOO�EH²XO-
WLPDWHO\� H[FOXGHG� IURP� WKH� 15&� LV� QRZ� ULGGOHG�
ZLWK�VWHHS�FKDOOHQJHV��7KH\�QRZ�KDYH�WKH�ULJKW�WR�
DSSHDO�WR�WKH�)7V��ZKLFK�DUH�QRWRULRXV�IRU�DUELWUDUL-
QHVV�DQG�GLVUHJDUG�IRU�RUGLQDU\�ODZV�RI�HYLGHQFH��,I�
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WKH�H[FOXGHG�SHUVRQV�IDLO�DW�WKH�)7�VWDJH��WKH\�FDQ�
DUJXDEO\�DSSURDFK�WKH�*DXKDWL�+LJK�&RXUW�DQG�WKH�
6XSUHPH�&RXUW��7KH�H[SHQVH�RI� WKLV�ZRXOG�EH� DQ�
LQVXUPRXQWDEOH�EDUULHU�IRU�VFRUHV�RI�WKH�H[FOXGHG��

7R�PDNH�PDWWHUV�ZRUVH��WKH�6WDWH�KDV�IDLOHG�WR�
DQQRXQFH�LWV�SROLF\�IRU�WKRVH�ZKR�DUH�XOWLPDWHO\�H[-
FOXGHG�DIWHU�H[KDXVWLQJ�DOO�WKH�OHJDO�UHPHGLHV��7KH�
JUDYHVW�YLRODWLRQ�RI�FRQVWLWXWLRQDO�MXVWLFH�RI�WKH�HQ-
WLUH�15&�SURFHVV�LQ�$VVDP��ZKLFK�QRZ�WKUHDWHQV�WR�
LPSHULO�PLQRULWLHV�DFURVV� ,QGLD�� LV� WKDW� WR�GDWH� WKH�
8QLRQ�*RYHUQPHQW� KDV� QRW� FODUL¿HG�ZKDW�ZLOO� EH�
WKH�IDWH�RI�SHRSOH�ZKR�DUH�¿QDOO\�GHFODUHG�WR�EH�IRU-
HLJQHUV��1HLWKHU�WKH�6XSUHPH�&RXUW�QRU�3DUOLDPHQW�
KDYH� FRPSHOOHG� WKH� JRYHUQPHQW� WR� FODULI\� ZKDW�
WKH�GHVWLQ\�RI�SRVVLEO\�RQH� WR� WZR�PLOOLRQ�SHRSOH�
LQ�$VVDP�ZLOO�EH��LI�WKH\�DUH�¿QDOO\�GHFODUHG�WR�EH�
µIRUHLJQHUV¶��+RPH�0LQLVWHU�$PLW�6KDK�KDV�PDGH�
DPSO\�FOHDU�KLV�GHWHUPLQDWLRQ�WR�JLYH�FLWL]HQVKLS�WR�
SHRSOH�RI�HYHU\�UHOLJLRXV�LGHQWLW\�H[FHSW�0XVOLP��,I�
KH�VXFFHHGV�LQ�GRLQJ�WKLV��ZKDW�ZLOO�KDSSHQ�WR�WKRVH�
0XVOLP�UHVLGHQWV�RI�$VVDP�ZKR�DUH�XQDEOH�WR�SURYH�
their Indian citizenship?

7KHUH� LV� QR� TXHVWLRQ� RI� %DQJODGHVK� DFFHSW-
LQJ� WKRVH�ZKR� WKH� ,QGLDQ� JRYHUQPHQW� GHFODUHV� WR�
EH�IRUHLJQHUV��EXW�ZKR�GHQ\�WKDW�WKH\�DUH�%DQJOD-
GHVKL��7KRXVDQGV�KDYH�EHHQ�GHWDLQHG�RYHU�WLPH�LQ�
GHWHQWLRQ�FHQWUHV�ORFDWHG�ZLWKLQ�SULVRQV�13�7KH�$V-
VDP�JRYHUQPHQW�KDV�UHSRUWHG�WKDW�LW�LV�EXLOGLQJ�WHQ�
GHWHQWLRQ�FHQWUHV� LQ� WKH�VWDWH��RQH�RI� WKHP��ZKLFK�
LV�QHDULQJ�WKH�FRQVWUXFWLRQ�LQ�*RDOSDUD��ZLOO�KRXVH�
������ µGHFODUHG� IRUHLJQHUV¶� �1DTYL�� ������� %XW�
ZKDW�ZLOO�KDSSHQ�WR�SRVVLEO\�KDOI�D�PLOOLRQ�RU�PRUH�
SHRSOH�GHFODUHG�E\�,QGLD¶V�MXGLFLDO�V\VWHP��VXFK�DV�
WKH\�DUH��WR�EH�QRQ�FLWL]HQV�LQ�$VVDP"�$QG�SRVVLEO\�
VHYHUDO�PLOOLRQ�PRUH�LI�WKH�15&�LV�DFWXDOO\�H[WHQG-
HG�WR�WKH�UHVW�RI�,QGLD"�:LOO�WKH�,QGLDQ�JRYHUQPHQW�
GHWDLQ�WKHP�LQ�PDVVLYH�FRQFHQWUDWLRQ�FDPSV"�,I�VR��

 13� ,Q� 0D\� ������ WKH� 6XSUHPH� &RXUW� SDVVHG� RUGHUV� IRU�
GHFRQJHVWLQJ� MDLOV� LQ� WKH� FRQWH[W�RI�&29,'�����$PRQJ�
WKH�RUGLQDU\�SULVRQHUV�ZKR�ZHUH�UHOHDVHG��WKH�JRYHUQPHQW�
DOVR� UHOHDVHG�����RI� WKH� WRWDO� ����SHUVRQV� LQ� IRUHLJQHUV�
GHWHQWLRQ�FHQWUHV��6HH�.DUPDNDU��5DKXO��������0D\������
���� µIRUHLJQHUV¶� UHOHDVHG� IURP�$VVDP�GHWHQWLRQ�FHQWUHV��
The Hindu��5HWULHYHG�1RYHPEHU�����������IURP�KWWSV���
ZZZ�WKHKLQGX�FRP�QHZV�QDWLRQDO�RWKHU�VWDWHV�����
IRUHLJQHUV�UHOHDVHG�IURP�DVVDP�GHWHQWLRQ�FHQWUHV�
DUWLFOH���������HFH��

IRU� KRZ� ORQJ"�:LOO� WKH\²PHQ��ZRPHQ� DQG� FKLO-
GUHQ²EH�FRQ¿QHG�WKHUH�DOO�WKHLU�OLYHV"�2U�ZLOO�WKH\�
FRQWLQXH� WR� OLYH�RXWVLGH�GHWHQWLRQ�FHQWUHV� LQ� ,QGLD�
EXW� VWULSSHG� RI� DOO� FLWL]HQ� ULJKWV"� 6WULSSHG� RI� WKH�
ULJKWV�WR�YRWH��WR�RZQ�SURSHUW\��WR�HQWHU�JRYHUQPHQW�
VHUYLFH"�:KDW�NLQG�RI�OLYHV�ZLOO�WKH\�OLYH�LQ�WKH�DE-
VHQFH�RI�FLWL]HQVKLS"�7KH�VSHFWUH�RI�LQWHQVH�H[LVWHQ-
WLDO�XQFHUWDLQW\��WKXV��SHUYDGHV�WKH�OLYHV�RI�PLOOLRQV�

6. Conclusion: Recommendations

����7KH�2QJRLQJ�15&�3URFHVV
$W�WKH�WLPH�RI�ZULWLQJ��LW�KDV�EHHQ�PRUH�WKDQ�D�\HDU�
VLQFH� WKH� ¿QDO� 15&� ZDV� SXEOLVKHG�� 7KH� JRYHUQ-
PHQW� KDV� QRW� SXEOLVKHG� WKH� JD]HWWH� QRWL¿FDWLRQ��
5DWKHU��WKH�$VVDP�JRYHUQPHQW�LV�WU\LQJ�WR�GLVFUHGLW�
WKH�15&�DQG�LV�DGYRFDWLQJ�D�IUHVK�15&�DORQJ�ZLWK�
WKH�QDWLRQDO�15&��7KLV�ZRXOG�EH�QRWKLQJ�VKRUW�RI�
FDODPLWRXV�IRU� WKH� OLQJXLVWLF�DQG�UHOLJLRXV�PLQRUL-
WLHV�RI�$VVDP��,W�ZRXOG�PHDQ�WKDW�HYHQ�WKRVH�DPRQJ�
WKHVH� LQWHQVHO\� YXOQHUDEOH� SHRSOH� ZKR� KDG� EHHQ�
WKURXJK�D� WULDO�RI�¿UH� WR�SURYH� WKHLU�FLWL]HQVKLS� WR�
D�KRVWLOH�EXUHDXFUDF\�DJDLQVW�LPPHQVH�RGGV�ZRXOG�
KDYH�WR�VWDUW�DOO�RYHU�DJDLQ��DQG�ZRXOG�QHHG�WR�JR�
WKURXJK� VLPLODU� SDLQIXO� DQG� WUDXPDWLF� SURFHVVHV�
RQFH�PRUH��7KH�¿UVW�UHFRPPHQGDWLRQ�LV�WKDW�WKH�DX-
WKRULWLHV�VKRXOG�LPPHGLDWHO\�LVVXH�LGHQWLW\�FDUGV�WR�
DOO�WKH�SHRSOH�ZKR�LQFOXGHG�

7KRVH�ZKR�ZHUH� H[FOXGHG� IURP� WKH�15&� OLVW�
DUH� OLYLQJ� WKURXJK� DQ� LPPHQVH� GHJUHH� RI� DQ[LHW\�
DQG� XQFHUWDLQW\�� 7KH� DXWKRULWLHV� VKRXOG� LPPHGL-
DWHO\�UHOHDVH� WR� WKHP�WKH�µUHDVRQ�RI�UHMHFWLRQ¶�DQG�
NLFN�VWDUW�WKH�SURFHVV�RI�GHWHUPLQDWLRQ�RI�WKHLU�FLWL-
]HQVKLS�LQ�D�IDLU�DQG�MXGLFLRXV�PDQQHU�

7KH� HQYLURQPHQW� RI� KDWUHG� DQG� GLVFULPLQD-
WLRQ� DJDLQVW� WKH�YXOQHUDEOH� FRPPXQLWLHV�KDV�EHHQ�
PRXQWLQJ� LQ� WKH� IUDXJKW� DQG� KLJKO\� SRODUL]HG� SR-
OLWLFDO�HQYLURQPHQW�RI�WKH�VWDWH��7KH�DPHQGHG�&LW-
L]HQVKLS�$FW� WKDW�SURYLGHV�FLWL]HQVKLS� WR�H[FOXGHG�
%HQJDOL�+LQGXV�KDV�DFWXDOO\�PDGH�WKH�FRPPXQLW\�
PRUH�YXOQHUDEOH�LQ�$VVDP��2Q�WKH�RWKHU�KDQG��WKH�
%-3� JRYHUQPHQW� LQ�$VVDP� KDV� EHHQ� SURSDJDWLQJ�
KDWUHG�DJDLQVW�%HQJDOL�RULJLQ�0XVOLPV��,Q�VXFK�DQ�
HQYLURQPHQW�� WKH� DFWLYH�KRVWLOLW\�ERWK�RI� WKH� VWDWH�
DQG� WKH�PDMRULW\�FRPPXQLW\�DJDLQVW� WKHVH�YXOQHU-
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DEOH�FRPPXQLWLHV�DUH�RQO\� LQFUHDVLQJ��$XWKRULWLHV�
VKRXOG�PDNH� DOO� WKH� R൶FLDOV� LQYROYHG� LQ� WKH� SUR-
FHVVHV�RI�FLWL]HQVKLS�FRQWHVWDWLRQ�DQG�GHWHUPLQDWLRQ�
DFFRXQWDEOH��7KH\�VKRXOG�DOVR�EH�SURYLGHG�WUDLQLQJ�
RQ�SULQFLSOHV�RI�QRQ�GLVFULPLQDWLRQ��KXPDQ� ULJKWV�
DQG�ULJKWV�RI�YXOQHUDEOH�VRFLDO�JURXSV�OLNH�ZRPHQ��
FKLOGUHQ�DQG�WUDQVSHRSOH�

����7UDQVSDUHQW�-XGLFLDO�3URFHVV
7KH�ULJKWV� WR�IDLU� WULDO�DQG�GXH�SURFHVV�DUH�IXQGD-
PHQWDO�KXPDQ�ULJKWV��7KH\�DUH�HTXDOO\�FRQVWLWXWLYH�
RI�WKH�ULJKW�WR�HTXDO�SURWHFWLRQ��$UWLFOH�����DQG�WKH�
ULJKW�WR�OLIH��SHUVRQDO�OLEHUW\�DQG�GXH�SURFHVV��$U-
WLFOH�����XQGHU�WKH�,QGLDQ�&RQVWLWXWLRQ��$UWLFOH������
RI� WKH� ,QWHUQDWLRQDO� &RYHQDQW� RQ�&LYLO� DQG� 3ROLW-
LFDO�5LJKWV� �,&&35�²WKDW� ,QGLD� LV� D�SDUW\� WR�DQG�
KHQFH�ERXQG�E\²OD\V�GRZQ�WKDW�QR�SHUVRQ�FDQ�EH�
GHSULYHG�RI�KHU�OLEHUW\�ZLWKRXW�UHFRXUVH�WR�D�FRXUW�
RI�ODZ��$UWLFOH����RI�WKH�&RYHQDQW�DOVR�OD\V�GRZQ�
WKDW�HYHU\RQH�KDV�D�ULJKW�WR�D�IDLU�DQG�SXEOLF�KHDULQJ�
E\�D� WULEXQDO��6XFK�D� WULEXQDO�PXVW�EH�FRPSHWHQW��
LQGHSHQGHQW�DQG�LPSDUWLDO��7KHVH�ULJKWV�RI�IDLU�WULDO�
DQG�GXH�SURFHVV�DSSO\�WR�WKH�OHJDO�GHWHUPLQDWLRQ�RI�
FLWL]HQVKLS�VWDWXV��

6LQFH� FLWL]HQVKLS� LV� XQGRXEWHGO\� RQH� RI� WKH�
PRVW�VLJQL¿FDQW�ULJKWV�XQGHU�LQWHUQDWLRQDO�ODZ�DQG�
KDV� WKH�PRVW�YDOXHG�VWDWXV�XQGHU� ,QGLD¶V�FRQVWLWX-
WLRQDO�VFKHPH��WKHUH�LV�DQ�HYHQ�JUHDWHU�QHHG�WR�VH-
FXUH� IDLU� WULDO� DQG�GXH�SURFHVV�ZKLOH�GHDOLQJ�ZLWK�
WKH�TXHVWLRQ�RI�FLWL]HQVKLS�GHWHUPLQDWLRQ�DQG�YHU-
L¿FDWLRQ�

)URP�WKLV�SHUVSHFWLYH��LW�LV�DQ�DQRPDO\�WKDW�FLWL-
]HQVKLS�GHWHUPLQDWLRQ�LQ�$VVDP�LV�EHLQJ�FRQGXFWHG�
QRW�EHIRUH�,QGLD¶V�FRXUWV�EXW�WKURXJK�WKH�)7V��:KLOH�
WKH�)7V�DSSHDU�WR�KDYH�WUDSSLQJV�RI�FRXUWV��WKH\�DUH�
H[HFXWLYH�FUHDWHG� ERGLHV� FRQVWLWXWHG� ²QRW� XQGHU�
D� ODZ� RI� 3DUOLDPHQW²WKURXJK� WKH� JRYHUQPHQW¶V�
UXOH�PDNLQJ� SRZHUV� XQGHU� WKH� 7ULEXQDOV� 2UGHU��
7KH\�DUH�PHDQW�WR�JLYH�WKHLU�µRSLQLRQV¶�WR�WKH�JRY-
HUQPHQW�UHJDUGLQJ�ZKHWKHU�D�SHUVRQ�LV�D�IRUHLJQHU��
7KHUH�LV�QR�SDUOLDPHQWDU\�OHJLVODWLRQ�UHJDUGLQJ�WKH�
TXDOL¿FDWLRQV�RI� LWV�PHPEHUV�� ,Q� IDFW�� WKH�JRYHUQ-
PHQW�KDV�FRQVLVWHQWO\�GLOXWHG�WKH�QHHG�IRU�MXGLFLDO�
H[SHULHQFH�IRU�VRPHRQH� WR�EH�DSSRLQWHG�DV�DQ�)7�
PHPEHU��$W�SUHVHQW�� LQ� DGGLWLRQ� WR� UHWLUHG� MXGJHV��
WKH�JRYHUQPHQW� UHFUXLWV� IRUPHU� FLYLO� VHUYDQWV� DQG�

SUDFWLFLQJ� DGYRFDWHV� ZLWKRXW� DQ\� UHTXLUHPHQW� RI�
FRPSHOOLQJ� MXGLFLDO� H[SHULHQFH� RU� WUDLQLQJ��0RUH-
RYHU��WKHUH�DUH�QR�IRUPDO�SURYLVLRQV�WKDW�VHFXUH�WKH�
LQGHSHQGHQFH�RI�WKH�)7�PHPEHUV��7KHUH�DUH�PDQ\�
DQHFGRWDO�DFFRXQWV�RI�ODZ\HUV�ZKR�DUH�LGHRORJLFDO-
O\�DOLJQHG�WR�WKH�UXOLQJ�HVWDEOLVKPHQW�EHLQJ�VHOHFWHG�
IRU� WKLV�R൶FH��&XUUHQWO\�� WKH�)7�PHPEHUV�DUH�DS-
SRLQWHG�RQ�D�FRQWUDFWXDO�EDVLV��DQG�DQ\�H[WHQVLRQ�RI�
WKH�WHQXUH�LV�OHIW�WR�WKH�JRYHUQPHQW¶V�DVVHVVPHQW�RI�
WKHLU�SHUIRUPDQFH��7KHUH�DUH�VHULRXV�IHDUV²ERUQH�
RXW� E\� QXPHURXV� MRXUQDOLVWLF� UHSRUWV²WKDW� RQO\�
WKRVH�)7�PHPEHUV�KDYH�EHHQ�JLYHQ�H[WHQVLRQV�ZKR�
KDYH�LQGLVFULPLQDWHO\�GHFODUHG�SHRSOH�IRUHLJQHUV�14 
7KHUH�LV�DOVR�FRPSHOOLQJ�HYLGHQFH�WR�VKRZ�WKDW�WKH�
)7V�KDYH�DGRSWHG�DUELWUDU\�SURFHGXUHV��RIWHQ�GLVUH-
JDUGLQJ�EDVLF�UXOHV�RI�HYLGHQFH�� WR�GHFODUH�SHRSOH�
IRUHLJQHUV� �$PQHVW\�� ������� 7KLV� SUREOHP� LV� IXU-
WKHU�DJJUDYDWHG�E\�WKH�IDFW�WKDW�XQGHU�WKH�H[HFXWLYH�
UXOHV��WKH�)7V�DUH�IUHH�WR�OD\�GRZQ�WKHLU�RZQ�SUR-
FHGXUHV��5DKPDQ���������7KHVH�IDFWRUV�FOHDUO\�UH-
ÀHFW�WKDW�WKH�)7V�DUH�QRW�FRPSHWHQW��LQGHSHQGHQW�RU�
LPSDUWLDO��DQG�WKXV�GR�QRW�IXO¿O�WKH�FULWHULD�RI�FRXUWV�
DQG�WULEXQDOV�DV�UHTXLUHG�XQGHU�WKH�ODZ�

,W� LV�DOVR�UHOHYDQW� WR�QRWH� WKDW�ZKHQ� WKH�TXHV-
WLRQ�RI�FLWL]HQVKLS�GHWHUPLQDWLRQ�FRPHV�XS�LQ�RWKHU�
FRXQWULHV��WKH\�OHDYH�LW�WR�WKH�¿QDO�GHWHUPLQDWLRQ�E\�
RUGLQDU\�FRXUWV��7KH�TXHVWLRQ�RI�FLWL]HQVKLS�GHWHU-
PLQDWLRQ�VKRXOG�EH�OHIW�not WR�DGPLQLVWUDWLYH�ERGLHV�
EXW� WR� FRXUWV��ZKLFK�DUH�PRUH�DGHSW� DW� HYDOXDWLQJ�
HYLGHQFH�� � )RU� H[DPSOH�� XQGHU� WKH� ,PPLJUDWLRQ�
$FW�������RI�WKH�8QLWHG�.LQJGRP��ZKLOH�WKH�6WDWH�
GRHV�H[HUFLVH� WKH� ULJKW� WR�GHSRUW�QRQ�FLWL]HQV�� WKH�
TXHVWLRQ�RI�GHWHUPLQLQJ�ZKHWKHU�D�SHUVRQ�LV�D�8.�
FLWL]HQ� RU� QRW� LQYROYHV� RUGLQDU\� FRXUWV�� 6LPLODUO\��
UHYRFDWLRQ�RI�QDWXUDOL]DWLRQ�LQ�WKH�8QLWHG�6WDWHV�XQ-
GHU�WKH�,PPLJUDWLRQ�DQG�1DWLRQDOLW\�$FW�������DOVR�
LQYROYHV� MXGLFLDO� GHWHUPLQDWLRQ� E\� FRXUWV�� )UHQFK�
ODZ�UHTXLUHV�FRXUWV�WR�GHWHUPLQH�LI�D�SHUVRQ�LV�D�FLW-
L]HQ�RZLQJ�WR�WKH�µLQKHUHQW�GL൶FXOWLHV�LQ�SURYLGLQJ�
SURRI�RI�)UHQFK�QDWLRQDOLW\¶�15

 14� )RU� D� UHFHQW� H[DPSOH�� VHH� $JDUZDO�� 3RRQDP� �������
2FWREHU�����$VVDP�15&�_�/RVW�-RE�DV�,�'HFODUHG�)HZHU�
)RUHLJQHUV��([�2൶FHU��The Quint���5HWULHYHG�1RYHPEHU�
����������IURP�KWWSV���ZZZ�WKHTXLQW�FRP�QHZV�LQGLD�QUF�
IRUPHU�MXGLFLDO�RIILFHU�RI�DVVDPV�IRUHLJQHUV�WULEXQDOV�
LQWHUYLHZ�

 15� 6HH� &RPPHQWDLUH� 'pFLVLRQ� Q�� ��������� 43&� GX� ���
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,URQLFDOO\�� WKH� ,QGLDQ� 6XSUHPH� &RXUW� UHOLHG�
RQ�WKH�SUDFWLFH�LQ�WKH�86$�DQG�WKH�8.�WR�VKLIW�WKH�
EXUGHQ�RI�SURRI�RQWR�LQGLYLGXDOV�LQ�FLWL]HQVKLS�GH-
WHUPLQDWLRQ�FDVHV�LQ�WKH�6DUDEQDQGD�6RQRZDO�FDVH��
%XW�ERWK�WKHVH�FRXQWULHV�OHDYH�FLWL]HQVKLS�GHWHUPL-
QDWLRQ�QRW�WR�ERGLHV�OLNH�WKH�)7V�WKDW�DUH�FUHDWHG�E\�
WKH�H[HFXWLYH��EXW�WR�WKH�FRXUWV�RI�ODZ�ERXQG�E\�UH-
VSHFWDEOH�UXOHV�RI�SURFHGXUH�DQG�HYLGHQFH��DQG�ZLWK�
ODZV�DQG�FRQYHQWLRQV�VHFXULQJ�WKHLU�LQGHSHQGHQFH�
DQG�FRPSHWHQFH�

,Q� OLJKW� RI� WKLV�� WKLV� FKDSWHU� UHFRPPHQGV� WKDW�
DOO�FLWL]HQVKLS�GHWHUPLQDWLRQ�SURFHVVHV�FRPH�ZLWKLQ�
WKH�SXUYLHZ�RI�RUGLQDU\�FRXUWV��7KH�,QGLDQ�3DUOLD-
PHQW�PD\�HQDFW�VXLWDEOH�SURYLVLRQV��DV�SDUW�RI�WKH�
&LWL]HQVKLS�$FW������� LI�QHHG�EH�� WR�FRQVWLWXWH� LQ-
GHSHQGHQW��LPSDUWLDO�DQG�FRPSHWHQW�VSHFLDO�FRXUWV�
WR�DGMXGLFDWH�VXFK�FDVHV��7KHVH�VSHFLDO�FRXUWV�PXVW�
PHHW�WKH�FULWHULD�RI�GXH�SURFHVV�DQG�IDLU�WULDO�WKDW�DUH�
PDQGDWHG� E\� WKH� ,QGLDQ�&RQVWLWXWLRQ� DQG� LQWHUQD-
WLRQDO�KXPDQ�ULJKWV�ODZV��7KH�PHPEHUV�VKRXOG�EH�
UHFUXLWHG�WKURXJK�WKH�$VVDP�-XGLFLDO�6HUYLFHV�DQG�
HPSOR\PHQW�EH�PDGH�SHUPDQHQW�VR�WKDW�WKH\�GR�QRW�
KDYH� WR� IHHO� LQVHFXUH� RI� ORVLQJ� WKHLU� HPSOR\PHQW�
ZKLOH�LQYROYHG�LQ�WKH�DGPLQLVWUDWLRQ�RI�MXVWLFH��,Q-
GLYLGXDOV�PXVW�KDYH�D� ULJKW� WR�DSSHDO� WR� WKH�+LJK�
&RXUW�DQG�WKH�6XSUHPH�&RXUW�WKH�GHFLVLRQV�RI�WKHVH�
VSHFLDO�FRXUWV�

6.3  Reform of the FTs
,Q� WKH� LQWHULP�� WKH�JRYHUQPHQW�PXVW� VHULRXVO\� UH-
IRUP�WKH�FXUUHQW�RSHUDWLRQ�RI�WKH�)7V��5HIRUPV�DUH�
QHHGHG�DW�WKH�WKUHH�OHYHOV�RI�VWUXFWXUH��PHPEHUVKLS�
DQG�RSHUDWLRQ��6WUXFWXUDOO\��WKH�)7V�PXVW�EH�JLYHQ�
FRPSOHWH� LQGHSHQGHQFH�IURP�WKH�H[HFXWLYH��7KHUH�
VKRXOG�EH�D�SROLWLFDOO\�LQVXODWHG�V\VWHP�IRU�WKH�DS-
SRLQWPHQW�RI�PHPEHUV��ZKR�PXVW�EH�JLYHQ�VHFXULW\�
RI�WHQXUH�WR�HQVXUH�LQGHSHQGHQFH��7KH�FXUUHQW�V\V-
WHP�RI�FRQWUDFWXDO�HPSOR\PHQW�DQG�H[WHQVLRQ�EDVHG�
RQ�6WDWH�HYDOXDWLRQ�PXVW�EH�FRPSOHWHO\�UHPRYHG��

,Q�WHUPV�RI�PHPEHUVKLS��WKH�JRYHUQPHQW�PXVW�
UHLQVWDWH�WKH�UHTXLUHPHQW�RI�MXGLFLDO�H[SHULHQFH�IRU�
WKH� PHPEHUV� RI� WKH� )7V�� $SSRLQWLQJ� ODZ\HUV� RU�
UHWLUHG� FLYLO� VHUYDQWV� DV�PHPEHUV� XQGHUPLQHV� WKH�

QRYHPEUH�������0PH�&KDUO\�.���&RQVHLO�FRQVWLWXWLRQQHO��
TXRWHG�LQ�S����

QHHG� IRU� WUDQVSDUHQW� DQG� ULJRURXV� OHJDO� UHDVRQLQJ�
DQG�DSSUHFLDWLRQ�RI�HYLGHQFH�

7KH� JRYHUQPHQW�PXVW� DOVR� UHIRUP� WKH� RSHUD-
WLRQ�RI�WKH�)7V��$W�SUHVHQW��WKH�)7V�DUH�QRW�ERXQG�
E\�DQ\�SURFHGXUDO�DQG�HYLGHQWLDU\�ODZV��EHFDXVH�RI�
SDUDJUDSK���RI�WKH�7ULEXQDOV�2UGHU��7KH�SDUDJUDSK�
PXVW�EH�DPHQGHG�WR�PDNH�WKH�RUGLQDU\�ODZV�RI�WKH�
ODQG� DSSOLFDEOH� LQ� FLWL]HQVKLS� GHWHUPLQDWLRQ� SUR-
FHHGLQJV��

2QH�RI�WKH�ELJJHVW�FRQFHUQV�KDV�EHHQ�WKH�YH[-
DWLRXV²DQG� RIWHQ� QRQ�H[LVWHQW²SROLFH� HQTXLULHV�
WKDW�FRQWLQXH�WR�WDUJHW�JHQXLQH�,QGLDQ�FLWL]HQV��7KH�
)7V�PXVW�EH�UHPLQGHG�DQG�HPSRZHUHG�WR�WDNH�SX-
QLWLYH�VWHSV�DJDLQVW�SROLFH�R൶FHUV�¿OLQJ�IDOVH�FDV-
HV��7KH\�PXVW�DOVR�HQVXUH�WKDW�WKH\�DVVHVV�WKH�VXE-
VWDQFH�RI�WKH�JURXQGV�DQG�DOOHJDWLRQV�RI�VXVSLFLRQ�
EHIRUH� LVVXLQJ�QRWLFHV� WR� LQGLYLGXDOV��7KH�JRYHUQ-
PHQW�PXVW�DSSRLQW�JRYHUQPHQW�SOHDGHUV� LQ�DOO� WKH�
)7V��ZKLFK�LV�QRW�FXUUHQWO\�WKH�FDVH��

����)DLU�/HJDO�5XOHV�RI�(YLGHQFH
6RPH� RI� WKH� ELJJHVW� FRQFHUQV� DERXW� WKH� )7� SUR-
FHVV²DQG� E\� H[WHQVLRQ�� DERXW� WKH� DSSHDOV� DIWHU�
15&�H[FOXVLRQ²KDYH�EHHQ�DERXW�WKH�IDXOW\�DSSUH-
FLDWLRQ�RI� HYLGHQFH��6LQFH� WKH�)7V�DUH�QRW� OHJDOO\�
ERXQG�E\�WKH�,QGLDQ�HYLGHQFH�ODZ��H[WHQVLYH�GRFX-
PHQWDWLRQ�KDV�VKRZQ�WKDW�WKH\�UHO\�RQ�K\SHU�WHFK-
QLFDOLWLHV��PLQRU�FRQWUDGLFWLRQV�DQG�RYHUO\�EXUGHQ-
VRPH� HYLGHQWLDU\� UHTXLUHPHQWV� WR� GHFODUH� SHUVRQV�
IRUHLJQHUV�

7KH�PRVW�ZRUU\LQJ�DUHD�RI�FRQFHUQ�LV�WKH�TXHV-
WLRQ�RI�EXUGHQ�RI�SURRI��7KH�6DUDEQDQGD�6RQRZDO�
MXGJPHQW�SODFHG�WKH�EXUGHQ�RI�SURYLQJ�FLWL]HQVKLS�
RQ� WKH� LQGLYLGXDO� UDWKHU� WKDQ� WKH� 6WDWH�� ,I� RQH� LV�
WR� DGRSW� D� JHQHURXV� UHDGLQJ� RI� WKH� MXGJPHQW�� WKH�
&RXUW¶V� UXOLQJ� RQ� WKH� LVVXH�ZDV� EDVHG� RQ� WKH� XQ-
GHUVWDQGLQJ�WKDW�RUGLQDU\²DQG�KHQFH��UHDVRQDEOH��
IDLU� DQG� MXVW²SULQFLSOHV� RI� HYLGHQFH� ODZ� ZRXOG�
FRQWLQXH�WR�DSSO\��&RQVHTXHQWO\��WKH�6WDWH�ZLOO�DOVR�
QHHG�WR�VKDUH�WKH�RQXV�WR�VKRZLQJ�ZK\�FHUWDLQ�HYL-
GHQFH�SUHVHQWHG�E\�WKH�LQGLYLGXDO�LV�QRW�DGPLVVLEOH�
RU�SHUVXDVLYH��%XW�VLQFH�WKH�MXGJPHQW��WKLV�EXUGHQ�
RI�SURRI�KDV�GHJHQHUDWHG�LQWR�XQIDLU�GHPDQGV�IURP�
WKH�LQGLYLGXDO��
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)LUVW�� WKH� )7V� SURFHHGLQJV� DUH� RYHUO\� GHSHQ-
GHQW�RQ�GRFXPHQWDU\�SURRI��7KLV� LV�XQIDLU� VLPSO\�
EHFDXVH�PRVW�,QGLDQV�GR�QRW�KDYH�DFFHVV�WR�YLDEOH�
GRFXPHQWV�OLNH�ELUWK�FHUWL¿FDWHV��VFKRRO�FHUWL¿FDWHV�
DQG�SURSHUW\�RZQHUVKLS�GRFXPHQWV��,QGLYLGXDOV�DUH�
IRUFHG�WR�VSHQG�UHVRXUFHV�RQ�JHWWLQJ�FHUWL¿HG�FRSLHV�
RI�SXEOLF�GRFXPHQWV��PRVW�RI�ZKLFK�DUH�DOUHDG\�LQ�
WKH�SRVVHVVLRQ�RI�WKH�6WDWH��7R�PDNH�PDWWHUV�PRUH�
EXUGHQVRPH�� WKH�)7V�UHTXLUH�PDQ\�RI� WKHVH�GRFX-
PHQWV�WR�EH�FRUURERUDWHG�E\�R൶FLDOV�DQG�ZLWQHVVHV��
7KLV� IRUFHV� WKH� LQGLYLGXDOV²PRVWO\�SRRU� DQG�XQ-
OHWWHUHG²WR� LQFXU� KHDY\� H[SHQGLWXUH�� 0RUHRYHU��
PDQ\�)7V�UHIXVH�WR�VXPPRQ�R൶FLDOV��ZKR�DUH�PRVW�
XQOLNHO\�WR�FRPH�WR�WKH�)7V�PHUHO\�RQ�WKH�UHTXHVW�RI�
WKH�LQGLYLGXDO�VWUXJJOLQJ�WR�SURYH�KHU�FLWL]HQVKLS��

6HFRQG�� PRVW� RI� WKH� GRFXPHQWV� DUH� RIWHQ� HU-
URU�ULGGHQ��ZKLFK�LV�DOVR�RIWHQ�WKH�IDXOW�RI�WKH�6WDWH�
UDWKHU� WKDQ� WKH� LQGLYLGXDO�� )RU� H[DPSOH�� LQGLYLG-
XDOV� RIWHQ� SUHVHQW� YRWHU� OLVWV� DV� HYLGHQFH� RI� WKHLU�
FLWL]HQVKLS��7KHVH�YRWHU�OLVWV�LQYDULDEO\�KDYH�HUURUV�
EHFDXVH�RI� WKH�(OHFWLRQ�&RPPLVVLRQ¶V�PDFKLQHU\��
7KH�)7V�UHJXODUO\�UHMHFW�VXFK�GRFXPHQWV�GXULQJ�WKH�
SURFHHGLQJV�

7KLUG��WKH�)7V�QHYHU�PDNH�DQ\�HYLGHQWLDU\�GH-
PDQGV�IURP�WKH�6WDWH��*RYHUQPHQW�SOHDGHUV�DUH�RI-
WHQ�PLVVLQJ�GXULQJ�WKH�SURFHHGLQJV��,Q�WKHLU�SODFH��
WKH� )7� PHPEHUV� FURVV�TXHVWLRQ� WKH� GHIHQFH� ZLW-
QHVVHV��7KH�PHPEHUV�DOVR�SUDFWLFDOO\�QHYHU�UHTXLUH�
WKH�6WDWH�WR�DUJXH�ZK\�GRFXPHQWDU\�DQG�QRQ�GRF-
XPHQWDU\� HYLGHQFH� SUHVHQWHG� E\� WKH� LQGLYLGXDO�
VKRXOG� QRW� EH� DFFHSWHG�� )LQDOO\�� WKH� )7V� DOPRVW�
QHYHU�PDNH�WKH�HQTXLU\�UHSRUWV�DQG�JURXQGV�RI�VXV-
SLFLRQ�DYDLODEOH�WR�WKH�LQGLYLGXDOV��WR�DOORZ�WKHP�WR�
VDWLVI\�WKHLU�EXUGHQ�

7KHVH� SUREOHPV� GHPDQG� D� VHULRXV� UHYLHZ� RI�
WKH� )7� SURFHVV� LQ� UHODWLRQ� WR� WKH� DSSUHFLDWLRQ� RI�
HYLGHQFH��7KH�)7V�PXVW�DSSO\�RUGLQDU\�SULQFLSOHV�
RI�HYLGHQFH� ODZ�DV�D� UXOH��7KH\�PXVW�DFFHSW�ERWK�
GRFXPHQWDU\�DQG�RUDO�HYLGHQFH��*URXQGV�RI�VXVSL-
FLRQ� DQG� HQTXLU\� UHSRUWV�PXVW� EH�PDGH� DYDLODEOH�
WR� WKH� LQGLYLGXDOV� WKH�PRPHQW� QRWLFHV� DUH� LVVXHG��
,QGLYLGXDOV� VKRXOG� DOVR� QRW� EH� UHTXLUHG� WR� FHUWLI\�
JRYHUQPHQW� GRFXPHQWV� LQ� WKHLU� SRVVHVVLRQ�� 7KH�
6WDWH� LV� EHWWHU� SODFHG� WR� DXWKHQWLFDWH� DQG� SUHVHQW�
WKHVH� GRFXPHQWV� WR� WKH� )7�� 7KH� 6WDWH� PXVW� DS-

SRLQW�JRYHUQPHQW�SOHDGHUV�GXULQJ�DOO�SURFHHGLQJV��
DQG�WKH�)7�PHPEHUV�PXVW�DVN�WKH�6WDWH²DV�LV�WKH�
FDVH�LQ�DQ\�QRUPDO�OHJDO�SURFHHGLQJ²WR�DVVHUW�LWV�
RZQ�HYLGHQFH�DQG�UHEXW�WKH�LQGLYLGXDO¶V�HYLGHQFH��
7KH�EXUGHQ�RI�SURRI�VKRXOG�EH�VKDUHG��UDWKHU�WKDQ�
SODFHG�RQO\�RQ� WKH� LQGLYLGXDO��$�JRRG�SUDFWLFH� LQ�
WKLV�UHJDUG�LV�WKH�$IULFDQ�&RXUW�RI�+XPDQ�DQG�3HR-
SOHV�5LJKWV��ZKLFK�LQ�LWV�MXULVSUXGHQFH�KDV�KHOG�WKDW�
LQ� FLWL]HQVKLS�GHWHUPLQDWLRQ�SURFHHGLQJV�� WKH�EXU-
GHQ�RI�SURRI�PXVW�EH�VKDUHG�16�7KH�&RXUW�KDV�KHOG�
WKDW�VLQFH�FLWL]HQVKLS�KDV� LPSOLFDWLRQV�RQ� WKH�GLJ-
QLW\�RI� LQGLYLGXDOV�� LW� LV�QRW�SURSHU�IRU� WKH�EXUGHQ�
WR�EH�RQO\�RQ�WKH�LQGLYLGXDOV��7KH�6WDWH�PXVW�VKDUH�
WKH�EXUGHQ�LI�LW�VHHNV�WR�SURYH�WKDW�WKH�GRFXPHQWV�
WKDW� WKH� LQGLYLGXDO� LV� UHO\LQJ�XSRQ� DUH� LQDGHTXDWH�
RU�ZURQJ��)LQDOO\��PLQRU�HUURUV��HVSHFLDOO\�LQ�JRY-
HUQPHQW�GRFXPHQWV��PXVW�QHYHU�EH�XVHG�WR�GHFODUH�
VRPHRQH�D�IRUHLJQHU�

����$SSHOODWH�&RXUW�6XSHUYLVLRQ
$W�SUHVHQW��WKH�KLJKHU�MXGLFLDU\�KDV�OLPLWHG�WKH�VFRSH�
RI�LWV�UHYLHZ�RI�)7�GHFLVLRQV��7KLV�UHYLHZ�GRHV�QRW�
RFFXU�LQ�WKH�IRUP�RI�DSSHDOV�IURP�)7�RUGHUV�VLQFH�
WKH�7ULEXQDOV�2UGHU�GRHV�QRW�SURYLGH�IRU�LW��5DWKHU��
LQGLYLGXDOV�ZKR�DUH�GHFODUHG�IRUHLJQHUV�E\�WKH�)7V�
FDQ�¿OH�ZULWV�LQ�WKH�*DXKDWL�+LJK�&RXUW�XQGHU�$UWL-
FOH�����RI�WKH�&RQVWLWXWLRQ��EH\RQG�ZKLFK�WKH\�FDQ�
DSSURDFK� WKH�6XSUHPH�&RXUW��7KURXJK� WKLV�PHFK-
DQLVP�� WKH�+LJK�&RXUW�KDV�FRQVLVWHQWO\� UHIXVHG� WR�
LQWHUIHUH�ZLWK�WKH�IDFWXDO�¿QGLQJV�RI�WKH�)7V��7KLV�
LV�GHVSLWH� WKH�)7V�QRW� IROORZLQJ� VWDQGDUG� UXOHV�RI�
HYLGHQFH� DQG� SURFHGXUH�� DQG� QXPHURXV� LQVWDQFHV�
RI�EDGO\�UHDVRQHG�RUGHUV��)URP�DYDLODEOH�HYLGHQFH��
LW�DOVR�DSSHDUV� WKDW� WKH�+LJK�&RXUW�QHYHU�DVVHVVHV�
WKH� SURFHGXUDO� ODSVHV²DEVHQW� RU� SRRU� HQTXLULHV��
QRQ�GHOLYHU\� RI� JURXQG� RI� VXVSLFLRQ�� LQDGHTXDWH�
RSSRUWXQLW\�WR�FURVV�TXHVWLRQ�JRYHUQPHQW�ZLWQHVV-
HV� RU� SURYH� WKH� FDVH�� DQG� DEVHQFH� RI� JRYHUQPHQW�
SOHDGHUV²WKDW�PD\�KDYH�XQGHUPLQHG�GXH�SURFHVV�
DW�WKH�)7�OHYHO��,Q�OLJKW�RI�WKH�VHULRXV�SUREOHPV�ZLWK�
WKH�)7V��WKH�+LJK�&RXUW�PXVW�DGRSW�D�PRUH�VHDUFK-
LQJ�DQG�GHPDQGLQJ�PRGHO�RI�UHYLHZ�RI�)7�RUGHUV�

 16 Anudo Ochieng Anudo v. United Republic Of Tanzania��
$SSOLFDWLRQ�1R�����������-XGJPHQW�9����0DUFK��������
Robert John Penessis v. United Republic Of Tanzania��
$SSOLFDWLRQ�1R�����W�����-XGJPHQW����1RYHPEHU������
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6.6 Detention
8QGHU� ,QGLDQ�DQG� LQWHUQDWLRQDO� ODZ��DQ\�GHWHQWLRQ�
WKDW� LV� ZLWKRXW� OHJLWLPDWH� SXUSRVH� DQG� GLVSURSRU-
WLRQDO�LV�LOOHJDO�17�,W�LV�WKH�GXW\�RI�WKH�6WDWH�WR�LGHQ-
WLI\�OHVV�LQWUXVLYH�PHDQV�LQ�FDVH�WKHUH�PD\�EH�DQ\�
MXVWL¿HG�UHDVRQ�WR�VHFXUH�D�SHUVRQ��,QGH¿QLWH�GHWHQ-
WLRQ�ZRXOG�DOZD\V�EH�LOOHJDO�18�7KH�,QGLDQ�JRYHUQ-
PHQW�KDV�QRW�PDGH� LWV� ORQJ�WHUP�SROLF\�UHJDUGLQJ�
WKH� HQGV� RI� GHWHQWLRQ� FOHDU��1RU� KDV� LW� UDLVHG� WKLV�
PDWWHU� GLSORPDWLFDOO\� ZLWK� %DQJODGHVK�� GHVSLWH�
WKH�UKHWRULF�RI�GHSRUWDWLRQ��,Q�WKHVH�FLUFXPVWDQFHV��
GHWHQWLRQ²RI�DQ\�SHUVRQ�H[FOXGHG�IURP�WKH�15&�
RU�WKURXJK�DQ\�RWKHU�URXWH�RI�FLWL]HQVKLS�FRQWHVWD-
WLRQ²ZRXOG�EH�LOOHJDO��7KH�6WDWH�PXVW�D൶UP�WKDW�
QR�SHUVRQ�ZLOO�EH�GHWDLQHG�DQG�FUHDWH�DOWHUQDWLYHV�
WR�GHWHQWLRQ�

����1DWXUDOL]DWLRQ�RI�([FOXGHG�3HUVRQV
2QH� RI� WKH� PRVW� ZRUU\LQJ� IHDWXUHV� RI� WKH� 15&�
SURFHVV� LV� WKH� XQFHUWDLQ� IDWH� RI� WKH� SHUVRQV� ZKR�
XOWLPDWHO\�DUH�XQDEOH� WR�HVWDEOLVK� WKHLU�FLWL]HQVKLS�
GXULQJ� WKH� DSSHDOV� IURP� WKHLU� H[FOXVLRQ�� ,QWHUQD-
WLRQDO� RUJDQL]DWLRQV� KDYH� DOUHDG\� UDLVHG� FRQFHUQV�
DERXW�D�FULVLV�RI�VWDWHOHVVQHVV��DQG�SRWHQWLDOO\�D�UHI-
XJHH� FULVLV� UHVXOWLQJ� IURP� WKH�15&�� ,Q� WKLV� OLJKW��
WKHUH�LV�D�QHHG�WR�FRQVLGHU�WKH�EHVW�SROLF\�DQG�OHJDO�
PHDVXUHV�WR�DGGUHVV�WKLV�LPSHQGLQJ�FULVLV�

7KLV�FKDSWHU�UHFRPPHQGV�WKDW�WKH�,QGLDQ�VWDWH�
PXVW� LPPHGLDWHO\� FODULI\� LWV� SRVLWLRQ� RQ� WKH� ¿-
QDO� FRQVHTXHQFHV� RI� WKH�15&�� ,W�PXVW� DOVR�PDNH�
QHFHVVDU\�FKDQJHV�LQ�,QGLDQ�ODZ�WR�HQVXUH�WKDW�QR�
SHUVRQ� LV� UHQGHUHG� VWDWHOHVV�� 8QGHU� LQWHUQDWLRQDO�
ODZ�� DOO� VWDWHV� DUH� ERXQG� E\� WKH� REOLJDWLRQ� RI� QRW�
GHOLEHUDWHO\�RU�LQDGYHUWHQWO\�UHQGHULQJ�LWV�QDWLRQDOV�
VWDWHOHVV�19�7KH� SHUVRQV� OHIW� RXW� RI� WKH�15&� DIWHU�
DSSHDOV�ZLOO�KDYH�QR�RWKHU�YLDEOH�QDWLRQDOLW\��,QGLD�

 17� 6HH� 6HFXULQJ� &LWL]HQVKLS�� ,QGLD¶V� /HJDO� 2EOLJDWLRQV�
7RZDUGV� 3UHFDULRXV� &LWL]HQV� DQG� 6WDWHOHVV� 3HUVRQV�
��������&HQWUH�IRU�3XEOLF�,QWHUHVW�/DZ��2�3��-LQGDO�*OREDO�
8QLYHUVLW\��

 18� 81� +XPDQ� 5LJKWV� &RPPLWWHH�� 9LHZV� DGRSWHG� E\� WKH�
&RPPLWWHH�XQGHU� DUWLFOH��� ����RI� WKH�2SWLRQDO�3URWRFRO��
FRQFHUQLQJ� FRPPXQLFDWLRQ� 1R�� ����������� ������� 81�
'RF�&&35�&�����'�����������

 19� 6HH� 81� +XPDQ� 5LJKWV� &RXQFLO�� +XPDQ� ULJKWV� DQG�
DUELWUDU\� GHSULYDWLRQ� RI� QDWLRQDOLW\�� 5HSRUW� RI� WKH�
6HFUHWDU\�*HQHUDO� ��������� 'HFHPEHU�� $�+5&��������
DQG� 6HFXULQJ� &LWL]HQVKLS�� ,QGLD¶V� /HJDO� 2EOLJDWLRQV�
7RZDUGV�3UHFDULRXV�&LWL]HQV�DQG�6WDWHOHVV�3HUVRQV�

KDV�QRW� UDLVHG� WKLV� LVVXH�GLSORPDWLFDOO\�ZLWK�%DQ-
JODGHVK��ZKLFK�LQ�DQ\�FDVH�ZLOO�EH�UHOXFWDQW²WR�VD\�
WKH�OHDVW²WR�DFFHSW�DQ\�,QGLDQV�ZKR�PD\�ORVH�WKHLU�
,QGLDQ� FLWL]HQVKLS�� &RQVHTXHQWO\�� ,QGLD� ZRXOG� EH�
YLRODWLQJ�LWV�REOLJDWLRQV�XQGHU�LQWHUQDWLRQDO�ODZ�LI�LW�
GRHV�QRW�VHFXUH�WKH�FLWL]HQVKLS�RI�,QGLDQ�QDWLRQDOV�

,QGLD�PXVW�DPHQG�WKH�&LWL]HQVKLS�$FW�������LQ�
OLJKW�RI�WKLV�REOLJDWLRQ��,W�PXVW�SURYLGH�D�WUDQVSDUHQW�
PHFKDQLVP�RI�WKH�QDWXUDOL]DWLRQ�RI�DQ\�SHUVRQ�ZKR�
PD\�EH�¿QDOO\�UHQGHUHG�ZLWKRXW�,QGLDQ�QDWLRQDOLW\�

6.8 Protecting Child Rights
,QGLD�LV�D�SDUW\�WR�QXPHURXV�LQWHUQDWLRQDO�FRQYHQ-
WLRQV� WKDW�ELQG� LW� WR� WKH�REOLJDWLRQ�RI�VHFXULQJ� WKH�
FLWL]HQVKLS�RI�FKLOGUHQ�ERUQ�LQ�LWV�WHUULWRU\�20 These 
LQFOXGH�WKH�REOLJDWLRQ�WR�SURYLGH�FLWL]HQVKLS�WR�FKLO-
GUHQ� ZKR� ZRXOG� RWKHUZLVH� EH� UHQGHUHG� VWDWHOHVV��
7KLV�LV�UHÀHFWHG�LQ�EHVW�SUDFWLFHV�DFURVV�WKH�ZRUOG��
)RU� LQVWDQFH�� FRXQWULHV� OLNH� )UDQFH� DQG� )LQODQG�
FRQIHU�FLWL]HQVKLS�WR�DQ\�FKLOG�ERUQ�LQ�WKH�FRXQWU\�
WR� XQNQRZQ�RU� VWDWHOHVV� SHUVRQV�� RU� WR� WKRVH�ZKR�
FDQQRW� WUDQVPLW�FLWL]HQVKLS� WR� WKH�FKLOG��81+&5��
������ S�� ��� ����� (VWRQLD� JUDQWV� FLWL]HQVKLS� WR� DQ\�
FKLOG�ERUQ�LQ�WKH�FRXQWU\�ZKRVH�SDUHQWV�ZHUH�UHV-
LGHQWV� LQ� WKH� FRXQWU\� IRU� ¿YH� RU�PRUH� \HDUV�� DQG�
ZKR�GLG�QRW�KDYH�DFFHVV�WR�FLWL]HQVKLS�RI�DQ\�RWKHU�
FRXQWU\� �81+&5��������S�� �����$UWLFOH����RI� WKH�
,QGLDQ�&RQVWLWXWLRQ��ZKLFK�JXDUDQWHHV�ULJKW�WR�OLIH�
ZLWK�GLJQLW\��PXVW�EH�LQWHUSUHWHG�LQ�WKLV�OLJKW��

7KH�EHVW� IRU� ,QGLD� WR�PHHW� WKHVH� OHJDO�REOLJD-
WLRQV�LV�WR�VWUHQJWKHQ�ELUWKULJKW�FLWL]HQVKLS�EDVHG�RQ�
the jus soli SULQFLSOH�21�7KH�GLOXWLRQ�RI�WKLV�SULQFLSOH�
WKURXJK�WKH������DQG������DPHQGPHQWV�WR�WKH�&LW-
L]HQVKLS�$FW�������PXVW�EH�UHYHUVHG�

0RUHRYHU��DQ\�GHWHQWLRQ�RI�FKLOGUHQ�ZRXOG�YLR-
ODWH�,QGLD¶V�FRPPLWPHQWV�XQGHU�LQWHUQDWLRQDO�ODZ22 
DQG� DOVR� EH� FRQWUDU\� WR� WKH� -XYHQLOH� -XVWLFH�$FW��

 20� 6HH�$UWLFOH� ������ &KLOG� 5LJKWV� &RQYHQWLRQ��$UWLFOH� ����
,&&35��$UWLFOH��������&53'�

 21� 6HH� 81� +LJK� &RPPLVVLRQHU� IRU� 5HIXJHHV� �81+&5���
������� 'HFHPEHU� ����� *XLGHOLQHV� RQ� 6WDWHOHVVQHVV�
1R�� ��� (QVXULQJ� (YHU\� &KLOG¶V� 5LJKW� WR� $FTXLUH� D�
1DWLRQDOLW\�WKURXJK�$UWLFOHV�����RI�WKH������&RQYHQWLRQ�
RQ�WKH�5HGXFWLRQ�RI�6WDWHOHVVQHVV��+&5�*6��������Good 
Practices Paper - Action 2: Ensuring that No Child is 
Born Stateless�6HH�6HFXULQJ�&LWL]HQVKLS�

 22� $UWLFOH����&RQYHQWLRQ�RQ�WKH�5LJKWV�RI�WKH�&KLOG�
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�����WKDW�SODFHV�WKH�EHVW�LQWHUHVWV�RI�FKLOGUHQ�DW�WKH�
FHQWUH�RI�6WDWH�SROLF\�

����(QDFWLQJ�D�5HIXJHH�3ROLF\�LQ�&RQIRUPLW\�
ZLWK�WKH�,QWHUQDWLRQDO�5HIXJHH�&RQYHQWLRQV
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