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Non-male people experience citizenship in ways that are not at par with those who are identified 

by the state as male. This gendered experience is replicated when it comes to establishing the 

existence of one’s citizenship before a hostile state that is invested in propagating statelessness 

among certain communities. This paper uses the Indian State of Assam and the surrounding legal- 

bureaucratic endeavour to identify ‘genuine’ citizens as a case to explore how the experience of 

becoming stateless is inherently disadvantageous to women. Using the tools of feminist 

methodology, the specific challenges of women have been highlighted through a combination of 

case law discourse analysis and fieldwork. 
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I INTRODUCTION 

For 64-year-old Sabjan Nessa, the notification is a jolt out of the ordinary. Her 
day-to-day existence is not without struggle; the life of a female daily wage worker 

in an underdeveloped part of India is not easy. She has spent her entire life in 

poverty, in two tiny villages in a single district. Yet, after all these years, a new 
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threat is poised to strike at the very foundation of her existence. Sabjan has just 
received word that her citizenship is under question and will have to be proven. 

The Pandora’s Box of bureaucracy is now open and an uncertain fate awaits her. 

In 2019, the world bore witness to the debacle that was the National Register 
of Citizens (‘NRC’) in the Indian State of Assam. A documentary exercise to 

identify who belongs within the category of ‘citizen’, the NRC register excluded 
nearly two million people from its ambit, people who are now at risk of losing 
their citizenship.! Much has been written about the NRC process,? the 

administrative challenges around it and the fact that it threatens to put religious 
minorities at risk.2 There has been in depth scholarly analysis on the issue of 
‘foreigners’ in Assam‘ and how the existing system conspires to cast doubt over 

people’s status as citizens.> The issue has been framed as a question of migration, 

as well as one of statelessness, as it manifests among a marginalised population. ® 
This phenomenon highlights the crucial importance that a paper trail occupies in 

the elusive quest for citizenship, especially for populations that are at risk of 

statelessness. 
However, as Deirdre Brennan demonstrates, a feminist methodology in 

statelessness studies is yet to emerge,’ especially in the context of this crisis. While 

gender issues have become a part of the statelessness discourse, the approach has 
largely been to compartmentalise gender issues as one of the multiple issues of 
statelessness, or what Brennan refers to as ‘add women and stir’. A feminist 

analysis of statelessness entails looking at the structure that supports and 
propagates this phenomenon, and how it impacts vulnerable populations. Such an 

analysis must necessarily be intersectional, given that  statelessness 
disproportionately affects people from ethnic or religious minorities. 

In this paper, we have attempted to undertake such an analysis using the case 

of Assam. While there is robust literature around the question of illegal 
immigration in Assam, there is little scholarly work on the impact this issue has 

on the lives of women. A feminist analysis of this issue is valuable for two reasons. 

First, it contributes to the burgeoning scholarly research that is emerging on the 
gendered impact of statelessness. Second, a feminist standpoint may bring greater 

rigor and perspective to an issue that has so far been analysed as a ‘neutral’ 
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political phenomenon. Through our research, we aim to centre the experiences of 
women as they navigate the precarious liminal zone between citizenship and 

statelessness. 

This paper is structured into two parts. The first briefly examines the notion of 
citizenship and statelessness: how it is constructed and how it is gendered. We 
have attempted to understand how one is identified as a citizen, what a feminist 

conception of citizenship would look like and the kind of struggles women face in 
this process. The second part of the paper focuses on the way this phenomenon 
has unfolded in Assam. Through a historical analysis, we have sought to frame the 

issue in its proper context. We have scrutinised in detail the different legal hurdles 
that must be overcome in the journey to proving one’s citizenship in India, with a 

special focus on the NRC. We seek to explore the relationship between 
bureaucracy and statelessness in terms of how the former places significant 
hurdles around acquiring and practicing full citizenship. Finally, we have carried 

out empirical research in two prongs. First, we have analysed case law around 

adjudication on women’s citizenship. Second, we have interviewed both men and 
women who have undergone the citizenship identification process embodied in 

the NRC. Through our work, we aim to put forth a feminist analysis of the process 
of proving citizenship, and the structures that are actively contributing to 

statelessness with a special focus on Assam. 

II CITIZENSHIP: THE INSIDER, THE OUTSIDER 

Citizenship as a concept has recently emerged as the crux of social justice debate. 

Derived from the Latin ‘civis’, it is a concept that is entrenched in notions of 
territoriality, marking a delineation between the ‘entitled insider’ and ‘de- 

privileged outsider’.? The term has come to denote the status of an individual as a 
member of a state’s political community, whereby they can access the rights of 

political participation.!° The distinction between members and non-members 
divides the political community from within.!! It has been given the status of a 
human right, preserved in multiple international human rights instruments, such 

as the Universal Declaration of Human Rights, the Convention on the 

Elimination of All Forms of Discrimination against Women,'* and the Convention 
on the Rights of the Child.“ 

Citizenship speaks to the guarantee of specific rights, and added protections 
vested in all those who can claim membership.!> It provides the privilege of 

democratic participation in making decisions that affect political and social life. !® 

  

? Julia Eckert, ‘Introduction: Subjects of Citizenship’ (2011) 15(3—-4) Citizenship Studies 309, 
311. 
Ursula Vogel, “Is Citizenship Gender-Specific?’ in Michael Moran and Ursula Vogel (eds), 
The Frontiers of Citizenship (Palgrave Macmillan UK 1991) 58. 

IL ibid. 
12 Universal Declaration of Human Rights, GA Res 217A (III), UN GAOR, 3rd sess, 183rd plen 

mtg, UN Doc A/810 (10 December 1948) art 15. 

Convention on the Elimination of All Forms of Discrimination against Women, opened for 
signature 18 December 1979, 1249 UNTS 13 (entered into force 3 September 1981) art 9 
(‘CEDAW’). 

14 Convention on the Rights of the Child, opened for signature 20 November 1989, 1577 UNTS 
3 (entered into force 2 September 1990) art 7. 

15 Charles Tilly, Coercion, Capital, and European States, AD 990-1992 (Blackwell 1990). 

16 Richard Bellamy, Citizenship: A Very Short Introduction (Oxford University Press 2008) 25. 

238 

10 

13



‘Untrustworthy and Unbelievable’ 

It further provides an unqualified right to remain in one’s country. !7 It becomes 

the gateway to multiple other basic rights vested upon people by a country, such 

as education, healthcare, employment and welfare.'® When the legal bond tying a 
person to a state falters, the spectrum of rights they enjoy diminishes 
significantly. 

A Citizenship and Sovereignty 

Citizenship as a concept has been considered, with little challenge, the domain of 

the nation-state. A person is a citizen, provided they meet certain criteria that the 
state lays down. Famously, Arendt proclaimed that a citizen ‘... is by definition a 
citizen among citizens of a country among countries. His rights and duties must 

be defined and limited, not only by those of his fellow citizens, but also by the 
boundaries of a territory.’29 It is the state which reserves the right to determine 
who is allowed entry into this exclusive club.2! Thus, the right to citizenship 
mandates a reciprocal duty to provide it on the part of a sovereign state. In recent 
years, a school of argument has arisen which posits that rights ought to be made 

available regardless of where one is born or lives. Laura van Waas has suggested 
that the introduction of the international regime of human rights through the 

implementation of the Universal Declaration of Human Rights has led to a 

situation where rights are denationalised; people can now lay claim to rights 

merely by virtue of belonging to the human race.2? Most human rights norms are 
applicable to all people, regardless of their nationality or their statelessness.7* The 

International Covenant on Civil and Political Rights ((ICCPR’), for instance, 

creates the duty to guarantee rights to all persons under state jurisdiction, 
regardless of their nationality or citizenship status.*°? Regardless of this idea 
increasingly taking root, it cannot be denied that most states view non-citizens as 
being precluded from exercising rights. For instance, equality before the law and 

equal protection before the law are fundamental human rights, but discrimination 

between citizens and non-citizens in the application of these rights is permitted in 
multiple jurisdictions.*°® 
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The exercise of this sovereignty has also led to situations where states have 

been able to use their powers to exclude those whom they consider undesirable. 

Noora A Lori uses the term ‘precarious citizenship’ to describe people who are 
unable to acquire full citizenship rights, and instead live in a liminal, ad hoc 

space.27 She proposes that there are certain populations who are rendered 

precarious by virtue of being unrecognised by the states they live in.28 This leads 
to a lack of ‘permanent and secure’ citizenship rights for significant sections of 

the population, who are rendered ‘invisible in the state’s legal self-image’ .?? 

B __ Differential Citizenship 

The fundamental premise of citizenship is equality; once one is a citizen, their 
membership in society is theoretically equal to that of everyone else.2° However, 

such formal equality is rarely realised, with distinctions in rights being based on 

property ownership, race, ethnicity and, pertinently, gender. It is gender that is of 
importance to this analysis. The idea of ‘universal’ citizenship, as per Ruth Lister, 

is false and privileges the male.3! Citizenship has evolved around a strong 

patriarchal construct. The aspirations to equality before the eyes of the state that 

characterise citizenship have historically been denied to women and other 
marginalised genders.32 Many aspects of citizenship were not extended to women 
for a significant period.?? Patriarchal structures ensured that most women did not 

have access to features of political or civil citizenship. The rights to vote, own 

property, sign contracts, freedom of residence and labour, etc have not been 

universally made available to women in most cultures.34 Citizenship is an exercise 
in participating in the public sphere. However, since women have historically been 

outside that space and relegated to the private sphere, they have been considered 
an inferior class. This renders them unfit for ‘male’ citizenship.3> Moreover, even 
after women were granted political rights, the extension of citizenship to women 

has not occurred in the same measure — this phenomenon has occurred because 

of conditions determined by men. As an illustrative example, even today women 
remain underrepresented and discriminated against in educational institutions, 

workplaces and public positions such as elected bodies.3® Citizenship, in theory 

and in practice, has therefore evolved in a way that integrally and systematically 
excludes women. Given their ‘primary orientation to the care of children, 

husbands, and elderly relatives’,37 women do not experience political or social 
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citizenship in the same way as men. A vision for feminist citizenship mandates 

practices that are political, participatory and democratic, which allow people to 

engage actively in making decisions that affect their own lives.38 

Citizenship is not merely about occupying political space — the Marshallian 
construction of female citizenship is contingent upon involving women in political 

life and improving their lives in the workplace.7? This does not account for 
citizenship in the private realm. As Raia Prokhovnik states, dominant liberal 
notions of citizenship see citizenship as universal in terms of providing access to 

certain rights; in contrast, those who cannot access those rights fall to the margin 

of the ‘other’.4° Feminist scholars suggest that in analysing questions of 
citizenship, membership must include elements of activities that are not 

traditionally seen as ‘political’.*! This discourse has also been expanded to 

incorporate elements of queer theory. David T Evans uses the term ‘sexual 
citizenship’ to describe the insertion of sexual politics within the dominant 

understanding of citizenship.42 This school of thought, in the words of Thomas 
McGee, conflates citizenship with “broader notions of membership, participation 

and belonging [rather] than the strict legal definition of being formally recognised 

as a citizen of a particular state’ .4° 
The realm of citizenship is, therefore, not neutral or objective. To counter this 

notion, we have adopted a feminist standpoint in our research. We wish to 

investigate the ‘lives of marginal and oppressed groups and their histories’*4 to lay 
bare the entrenched structures of the patriarchy.4> The principles informing 

feminist standpoint theory are very relevant here; namely, that on account of their 
multiple marginalisations, women’s lived experiences of citizenship are vastly 

different from that of their male counterparts.4° We attempt to understand how the 
performance of citizenship manifests for women when their very citizenship itself 

is at stake. We investigate the question of statelessness in this context. 

C Gender and Statelessness 

With respect to statelessness, discrimination on grounds of gender can be direct or 
indirect. As far as the international legal regime is concerned, neither of the two 

statelessness conventions refer to gender in their text. Tang Lay Lee points out 
that feminist critiques of citizenship assume that women have citizenship by 
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default.*” The space of statelessness does not always encompass gender analysis.*8 
This is a false assumption — there are currently over 50 countries where there are 
discriminatory nationality laws against women, with broad and devastating 

consequences.*? However, in this paper, we choose to focus on indirect 
discrimination. 

Allison J Petrozziello points out that there are indirect forms of gender 

discrimination in nationality laws that play out among populations whose 
citizenship status is under contestation.*° Her ethnographic work in the Dominican 

Republic examines the creation of statelessness among Haitian immigrants in the 

country. Whether such migration was a result of economic necessity or trafficking, 
finding and maintaining documentation was a significant challenge for Haitian 

women.*! The governments did not recognise the need for granting proper 

identification papers to such immigrant women.>* State policy in the Dominican 
Republic imposes a separate birth registration process for foreign mothers, 

including undocumented Dominican women of Haitian descent who give birth in 

the country.°? Gender discrimination becomes a tool to limit access to nationality. 
Spelling errors made by bureaucrats also become obstacles in the way of proper 

identity documents being generated and can often constitute sufficient grounds for 

investigation.°** Without a Dominican identity card, women are not permitted to 
get a Dominican birth certificate registered for their children.>> Moreover, 

Dominican fathers are not permitted the right to pass on their nationality in 

practice to their children if the mother is undocumented.~ In this case, therefore, 
child statelessness is the most serious outcome of indirect discriminatory practices. 

D ~The Burdens of Proof 

Lori has argued that states have created ‘identity management infrastructures’, and 
in doing so, created a category of marginalised citizens.°’ Thus, it is not sufficient 
to have citizenship; citizenship is only of value to the extent that it can be proven. 

In most states, citizenship is zealously guarded, and its value is protected — this 
leads to a focus on identification and proving citizenship.°’ Documentation is one 

of the most critical markers of such identification. If we consider citizenship as a 
form of membership, as discussed above, documentation may be equated to the 
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gatekeeper.°? Vasudha Chhotray and Fiona McConnell describe identity 
documents as *... a particular mode of writing the history of the State and its 

technologies of rule’. This is indicative of the fact that the right to documentation 

can only be accessed upon the fulfilment of criteria that the state explicitly sets 
out. Around 1.1 billion people worldwide are stranded in a grey zone — they have 

a technical claim to membership through jus soli or jus sanguinis, but are unable 

to prove their identity.°! The implications of this are dire — it gets in the way of 
full enjoyment of rights and welfare schemes from the state, and make it difficult 

to move from one state jurisdiction to the next.®* Hunter suggests that the category 

of confirmed citizens who are unable to access rights due to a lack of 
documentation are ‘effectively’ stateless persons.®? 

There is a significant chunk of the population who are not registered at birth — 

around 30% of the world’s population remains without birth registration.® This is 
exacerbated by demographic indicators. For instance, low-income families and 

ethnic minorities have tenuous relationships with the state and are inhibited by the 

bureaucratic hurdles to be overcome in order to achieve registration.®> Data shows 
that one in three persons in low-income countries are unable to procure an ID due 

to the lack of necessary documentation.®* Wealth can influence access to services, 

leaving those who are better off inside these countries with greater documentary 
certainty. 

The process of acquiring documents is also acutely gendered. Work cards and 
national IDs are more likely to be acquired by men simply because they have 

greater access to public spaces, as specified. Gender inequalities get in the way of 
marginalised women acquiring civil registration and national IDs.°’ In lower- 

income countries, for instance, 44 per cent of women do not have IDs because of 

legal barriers to access.°8 These legal norms can often be reflective of cultural 

norms around the role of women in society. Unsurprisingly, it 1s seen that the lack 
of ID is concentrated among women with low levels of education and rural 
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women.®? The 1954 Convention Relating to the Status of Stateless Persons extends 
the right of documentation to stateless persons, by providing that identity papers 

as well as travel documents must be issued to stateless persons in the country who 

do not possess such documentation.’ However, given that few countries have 
ratified this convention, most stateless people do not possess requisite 

documentation, which renders it difficult for them to access social services.7! 

Further, in interactions with the bureaucratic state, women are treated differently 
and undergo additional layers of exclusions.72 Ethnographic research reveals that 

the entire process of applying for documentation and paperwork reflect relations 

of production and domination, with women and ethnic minorities, inter alia, at a 

significant disadvantage.’3 Moreover, the gendered nature of how women interact 

with the bureaucracy intersects with other aspects of one’s identity. 74 
In brief, while the exercise of citizenship is rendered unequal by virtue of one’s 

gender, proving the existence of such citizenship is much more complicated for 

women by virtue of existing structural inequalities. This is exacerbated if the 
woman in question is from a rural or low-income background. Therefore, Sabjan 

Nessa’s case is the manifestation of marginalisation. She stands at the nexus of 

these multiple exclusions as she sets out on her journey to prove her citizenship. 

The story begins several years before she receives her notice, in a remote corner 
of the State of Assam in northeast India. In the following part, we argue that the 

citizenship exercise in Assam is based on a heteropatriarchal, majoritarian 

construct, which pushes women towards increasingly precarious status in terms of 
their citizenship. 

III CITIZENSHIP IN INDIA AND THE ASSAM STORY 

Assam has borders contiguous with China, Myanmar and Bangladesh. The river 

Brahmaputra acts as a border between the Southwestern part of the State and 

Bangladesh. Numerous parts of the border are interspersed with the river and 

riverine islands called chars, leading to the creation of a perforated connection 
with the rest of the country.’> Owing to a contentious history of migration from 

neighbouring Bangladesh, there have been multiple attempts over the years to 

identify the body of the ‘other’ and ostracise them.’ This has led to a phenomenon 
where citizenship rights are being stripped from erstwhile nationals suspected of 

being migrants. In this part, we examine the framework defining citizenship in 

legal terms in India and take a closer look at the contextual development of the 
citizenship debate in the State of Assam. This background is key to understanding 
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the way in which history continues to influence claims and contestations around 
citizenship to this date. 

A India and the Construction of the Citizen 

The notion of the ‘outsider’ in India was laid down during the colonial era, ie, in 

1946 by virtue of the Foreigners Act, 1946 (‘Foreigners Act’).”” Section 2(a) of 
the Foreigners Act defines a foreigner as a person who is not an Indian citizen.78 

The Act empowers the government to inquire into the nationality of any person.” 
The Constitution of India provides guidelines for citizenship only relevant to 

the era of the Partition in 1947—1950 and leaves it to the state to formulate further 

rules.8° To this end, in 1955, the government enacted the Citizenship Act, 1955 
(‘Citizenship Act’) to provide for the distinct modes of acquisition and termination 

of citizenship. The various modes of acquisition of citizenship are described in ss 

3—7 where it mentions that citizenship can be obtained “by birth’®!, ‘by descent’ ®?, 
‘by registration’ ®?, “by naturalisation’ ** and ‘by incorporation of a territory’ ®>. An 

amendment introduced in 2003 provided that if one of the parents of a person born 
in India after 2003 is an illegal immigrant, then that person would not be able to 

acquire citizenship through birth.8° The amendment inserted a definition of ‘illegal 
migrant’ under s 2(b) as a ‘foreigner who has come to India devoid of necessary 

travel documentation or passport as required by the authorities concerned’ .8” 
The Citizenship Act provides for deprivation of citizenship as well. Citizenship 

can only be stripped away in very specific cases, for instance, if it has been 

obtained by fraud, or if there is proven disloyalty towards the state.88 Here it is 

important to note that in the international framework, countries can denaturalise 
and deport nationals under specific contexts.°? The 1961 Convention on the 
Reduction of Statelessness prohibits deprivation of citizenship if it renders one 
stateless, but allows it in certain circumstances.”? These are extremely narrow 

grounds, and are exercised sparsely, given that depriving citizens of citizenship is 

a discriminatory practice that creates a category of second-class citizens.?! The 
exercise of this legislation becomes crucial to understanding the current crisis of 
citizenship in Assam. 
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B Assam: Snapshots from History 

The question of whose presence is legitimate in the State of Assam has been a 

contested one since the 19" Century. A closer look entails deconstructing the 
evolution of the issue across multiple historical stages. 

1 Colonial Era 

As an outcome of colonial socio-economic policies, the Assam region began to 

bear witness to waves of immigration in the 19 Century.°2 Assam bordered the 

Bengal province and as a part of new administrative changes introduced by the 
British, Hindu Bengali elites were brought into the newly annexed state to carry 

out administrative tasks.”*? Bengali was designated as the official language in the 

region, and the native Assamese language was projected as being a mere dialect 
of Bengali. ?* These changes led to resentment among the local population, which 
was directed towards the hegemonic Bengali population.” 

The discovery of tea and oil in the region led to the flow of migratory 
populations to work on tea gardens and oil fields. ‘The stout and hardy Muslim 

cultivators of East Bengal were considered to be the most eligible for the job’, 

Bodhi Sattwa Kar writes.”° Apart from the elite capture of bureaucratic positions, 
in the 1900s there was also an influx of Muslims who came in from the East Bengal 

region, who cleared and settled forest lands for cultivation.?” CS Mullan, the 

superintendent of the census operations in 1931, used the term ‘invasion’ to 
describe the migration of Muslim peasants to Assam, and, in florid prose, 

pronounced a dire verdict — ‘Wheresoever the carcases, there will the vultures be 

gathered together — where there is waste land thither flock the Mymensinghias’ .”8 
Mymensinghias is a term used to denote Muslims from East Bengal. This was 

beginning of the rise of regionalist sentiments among the indigenous population, 

a sentiment that 1s popularly captured by the phrase ‘Jatiotabaad’. Baruah uses 

the term ‘sub-nationalism’ to define the political scenario of Assam during that 
time by denoting that ‘Assamese micro-nationalism began in the middle of the 

nineteenth century as an assertion of the autonomy and distinctiveness of 

Assamese language and culture against the British colonial view of Assam as a 
periphery of Bengal’.”’ This project of sub-nationalism took seed and continues to 
influence political thought in the state to this date. 
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2 Post-Colonial Era and the Development of the Legal Regime 

The Partition of the subcontinent created nearly 12,000,000 refugees without 

having a proper law in place to resettle them.!°° Since the Partition was based on 
religious difference, it escalated tensions between the two new nations. !°! 

The year 1950 saw the genesis of the Jmmigrant (Expulsion from Assam) Act, 

1950 (Immigrant Act’), which created a vague category of immigrants who 
ordinarily reside outside of India, who came into Assam and whose stay was 

‘detrimental to the interests of the general public of India’.'°” This was seen as a 
clear attempt to drive out Muslims from certain districts of Assam. In the wake of 
such expulsion, and Partition-related violence, the Nehru-Liaqat Ali Agreement 
was formulated in 1950, which, among others, gave minority migrants the right to 

freedom of movement and entrenched ‘protection in transit’.!°° Thus, those 
expelled were legally allowed to return. The turmoil of the Partition era was the 
impetus behind the creation of the first National Register of Citizens in 1951.1! 

This was a secret document generated from the Census, outlining the names of 
households comprising Indian nationals. It was not publicly available and was 

prepared by the census enumerators.!°° There was no space for objections to be 

filed in the case of exclusions; indeed, most people did not even know whether 
their names were included. This document identified those eligible to vote in the 

upcoming elections. !°° 
The ‘50s and ‘60s were also the era of the Bongal Kheda (Chase Bengalis) 

movement, which aimed to oust Bengali residents of the state, culminating in the 
displacement of nearly half a million Bengalis from the Brahmaputra Valley. '°’ 

The Bengali community thus continued to be the target of resentment in the 

Assamese discourse. In 1971, the war for the creation of Bangladesh led to the 

flow of a massive refugee population into the state.'°’ This set the stage for the 
events of the Assam Agitation. In 1978, India’s highest electoral authority, the 

Chief Electoral Commissioner, cautioned against the inclusion of foreign nationals 
in the electoral rolls, issuing ominous warnings about the large-scale takeover of 

the population by foreigners. 1° 
The six-year long Assam Agitation, which broke out in 1979, was fuelled by 

these sentiments. That year, protests were sparked over an alleged inclusion of the 
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names of non-citizens on the electoral rolls for a parliamentary by-election. The 
aim was to articulate an Assamese identity against the demonised entity 

represented by the body of the illegal immigrant.'!° The dominant narrative was 
built around the perceived threat to the very existence of Assamese autochthony. 

The six-year-long movement finally resulted in the signing of the Assam 

Accord on 15 August 1985 in the presence of the leaders of the two pivotal bodies 

of the movement — the All Assam Students Union and the Asom Gana Sangram 
Parishad — along with the then Prime Minister, Shri Rajiv Gandhi. This accord is 

critical to the citizenship issue in the state. The Assam Accord created the 
foundation for the insertion of s 6A through the Citizenship Amendment Act, 1986 

which established the entire timeline for the National Register of Citizens. 

According to the terms of the Accord, 1966 was set as the base year for detecting 
and deleting foreigners from the electoral rolls.!!! Those who were found to have 
entered the State between 1966 and 1971 were to be deleted from the electoral 

rolls and were required to register themselves before the Registration Officers of 

their respective districts. This category of people was to be reinstated on the rolls 
after ten years had passed. Foreigners who came to Assam after 25 March 1971 

were to be detected and deported according to the provisions of the law.!!? After 

the signing of the Assam Accord, the Citizenship Amendment Act of 1986 came 
into place, which included s 6A, providing the entire timeline for the identification 

of a genuine citizen in context of Assam. Section 6A codified the timeline agreed 

upon in the Assam Accord. The 24" of March 1971 is therefore regarded as the 
cut-off date for identifying genuine Indian citizens in the State of Assam. 

The Assam movement laid the foundations for the legal and socio-political 

changes that were to emerge over the course of time. Chetna Sharma postulates 
that ‘defining an “immigrant” or an “indigenous” community in fixed terms in a 

demographically fluid zone like Assam is a complicated exercise’.!!3 Despite this, 
there has been consistent fearmongering based on oversimplifications among the 

political class in Assam around the issue of migrants. SK Sinha, the former 

Governor of Assam, described the problem with dramatic flair — ‘as a result of 
population movement from Bangladesh, the spectre looms large of the indigenous 

people of Assam being reduced to a minority in their home state’.!!4 It is this fear 

that informed the agitation and it is this fear that continues to rise to the fore. 
In 1997, a new category of citizens was carved out — that of the vilified D 

Voter.!!5 The Election Commission of India, together with the ruling government 
of Assam at the time, came up with the idea of demarcating suspected immigrants 
from Bangladesh as lesser citizens.!!© To be a D Voter means that one is 

disenfranchised — an innocuous D, for ‘doubtful’ is stamped next to their name 
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in the voter list, and with one bureaucratic motion, their rights are deprived. !!7 
Individuals are marked as D Voters arbitrarily with no logic or inquiry and the 

status can only be changed through extensive litigation before special bodies 
called the Foreigners Tribunals.!!8 The notification Sabjan Nessa received 
informed her of the dreaded ‘D’ next to her name. The onus is now on her to show 

that she is truly a citizen. 

C The NRC 

The events and legislative changes described in the previous part finally 
culminated in the demand for a stringent tool to codify who amounted to a citizen. 
This was the National Register of Citizens. The NRC is a form of citizenship 

identifier, aimed at screening illegal migrants and deporting them to their 

‘homelands’. The VRC has been defined as a ‘register containing details of Indian 
citizens living in India and outside India’.!!° In 2009, a petition called for an 
update to this list, which was taken up by the Supreme Court of India. !2° 

Inclusion in the NRC is essentially a documentary exercise based on the notion 

of lineage. The documents needed to get a person’s name enlisted in the NRC 
require that a relationship be established with any member of their family who 
settled in Assam prior to the cut off year.!2! Not surprisingly, this lineage 

requirement has strong patriarchal connotations. In multiple cases women were 

unable to prove that they were related to their parents, since most of their 
documents are usually in the name of the husband. !22 This challenge is aggravated 
in context of child marriages, which are common; Assam bears the dubious 

distinction of having the highest number of child marriages in the country. !23 
Marriage to a citizen is not considered sufficient grounds — jus soli principles 

make it imperative that a link to the parents be proven. Women also move into 
their marital homes, and as a result leave their original constituencies, which 
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makes tracing their parental lineage more difficult.!2* Being largely illiterate, they 

also did not possess state-issued educational documents that could have been used 
to prove their citizenship. !25 Thus, the rigid bureaucratic regime of the NRC served 

to disadvantage those who were most vulnerable. 
After a series of delays, the final VRC was released on 31 August 2019. The 

outcomes of the NRC process are well known — 1.9 million people have been left 

off the list.!2° Most of the people excluded are from the most vulnerable socio- 
economic and religious groups of society and have suffered the brunt of the failure 

to present documentary evidence.!2”7 They now await an ambiguous fate since the 
entire appeals process has not begun. The next step in their journey will bring them 
face-to-face with the Foreigners Tribunal (‘FT’). 

D Women and the FT Process 

Foreigners Tribunals are instrumental in determining the status of a person as a 

foreigner or a citizen. The FT is a quasi-judicial body and was set up by an 
executive order in 1964. It operates on the principle outlined in India’s Foreigners 

Act, imposing the burden of proof on the person suspected of being a foreigner. !28 

They have the power to determine their own procedure and are expected to operate 
as civil courts.!29 The FT process begins with a reference made by the police or 

the election authorities identifying a person as a suspect. That person is then served 

a notice and must defend their case before the Tribunal. Two prongs may be used 
to prove cases before the FTs — documentary evidence and oral depositions by 

witnesses. There is no appeals process and any challenges to the orders of the FT 

must be made before the High Court. !3° Once a person is declared as a foreigner, 
they face the prospect of detention in one of the state’s six detention centres, living 

in deplorable conditions without basic rights. !*! 
The FT system has been extensively critiqued. First, they are created not by 

legislative process, but through executive order. 32 Appointments to the tribunal 

are made by the executive, which is indicative of the latter’s influence, with no 
clear definitions on who can be a member; often persons without experience in 

adjudication are elected to these bodies with inadequate training. !33 Second, the 

FT members receive incentives based on how many persons they declare as 
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foreigners.!34 These factors combine to make the functioning of these tribunals 
extremely arbitrary. Until 2019, around 117,000 persons had been declared as 

foreigners in the state. !35 

Robust evidence does not exist currently with respect to the gender composition 
of the FTs. However, based on an interview with an experienced lawyer on the 

ground, we found that most of the members are male, but a not-insignificant 

number are women.!?¢ Future research would require data on the gender and 
ethnic composition of the members of the FT as well, which may help in 

substantiating the claim that heteronormative majoritarian patriarchy is reflected 
in the way in which FTs are constructed. 

We sought to take a closer look at how these challenges were manifesting as 

women interacted with the legal regime around citizenship. To this end, we 

scrutinised 15 randomly selected orders passed by the FTs to determine the 
citizenship of women. The cases were selected from FTs across several districts. 

Given that FTs do not publish their cases publicly, we relied on materials we 

collected from a local lawyer. We positioned case law as ethnographic source 
material and were able to draw several inferences from these texts. We identified 

the petitioners as women by the designation ‘W/O’ next to their names, which 
stands for ‘Wife of. In each of these orders, the petitioner’s claim to citizenship 

was denied. The addresses mentioned on the case files reveal that all these women 
whose citizenship is under challenge are from underdeveloped rural areas. Most 

tellingly, we were able to analyse the kind of documents that were produced by 
women to prove citizenship, and the grounds that were used to dismiss their 
citizenship documents. 

  

  

Type of document Number Grounds for rejection 

of Cases 

Land records 7 1. Damage 
2. Issuing authority not 

produced to testify 

3. Documents were issued post 
1971 

4. Woman did not know the 

details of the document 

5. Name of siblings mentioned 

on the document but not 

named in oral evidence 
  

Marriage Certificate 5 1. Issuing authority not 

produced to testify 
2. Marriage registered years 

after the fact 
3. Spelling discrepancy           
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Educational document 3 1. Name of the father not 

(school certificate, present on document 

examination certificate etc) 2. Issued after 1971 and so 
invalid 

3. Issuing authority was not 
present in the school at the 

same time as the woman 

4. State emblem is embossed on 
document, !3’ rendering it 
inadmissible 

  

Gaonburah certificate !38 10 1. Testimony by issuing 
authority not reliable 

2. Testifying authority not 

produced 
3. State emblem is embossed on 

document rendering it 

inadmissible 

4. Document issued many years 
after the original reference 

was made and is thus 
negated 

5. Negated by discrepancies in 

oral evidence 
6. Certificate issued without 

any corresponding record 
  

  

Electoral ID card 4 1. Evidence presented is dated 

post-1971 

Electoral rolls 15 1. Unable to substantiate 

linkage with parents 

2. Discrepancy in age/spelling 
3. Mere submission of 

documents is not admissible 

as evidence 
4. Names of other family 

members not found in the 
voter lists 

5. Not proven in accordance 
with primary evidence !8? 

  

          1951 NRC 5 1. Not admissible as proof of 
citizenship 

2. Discrepancy in name 

Affidavit clarifying I 1. Not considered sufficient 

discrepancy in spelling evidence 
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The women in this limited sample were able to present multiple documents 

before the FT. Eight different types of documents were identified (see table 

above), which were submitted in different combinations in different cases. 
However, the court applied stringent standards and rejected each of these 

documents on various, often arbitrary, grounds. One of the most common 

documents presented is the certificate by the local government official called the 
Gaonburah. It was found that this document was rejected in several instances on 

account of the failure of the woman to produce the Gaonburah in question before 

the Court. This requirement has been upheld in the upper judiciary — in Jalekha 
Khatoon v Union of India,'*° the Gauhati High Court held that the production of 
the Gaonburah certificate, which is an admissible document, is not enough on its 

own to prove the citizenship of a woman; it must be corroborated through the 
testimony of the issuing authority. However, even this is not always fool proof; in 

one of the cases we examined, it was proven that the woman in question was linked 

to her father through the Gaonburah’s deposition. However, discounting this, the 
Court then went on to cast doubt on the question of whether her father was related 

in turn to his father, and on this basis dismissed her documents. Despite there being 

three witnesses to attest to her account, the Court held that, *... she [failed] to 
prove any vital document to prove her linkage that she is the granddaughter of Jel 

Haque, s/o Tofer Ali, the projected grandfather of the proceedee by any cogent 

oral or documentary evidence.’ !4! In summary, the process seems to be rife with 
inconsistencies, with no clarity on what direction the FT may take. 

Voter lists, electoral ID cards and any documents issued post the cut-off date 

of 1971 are dismissed. The 1951 NRC data is not considered as admissible 
evidence. Given that most of these women are not educated, they are unable to 

produce educational documents to attest their claims. Moreover, it is not a stretch 
to assume that it would be difficult for women to produce the issuing authority for 

their marriage certificate Gaonburah certificate before the Court, given that 

women migrate on account of marriage or due to climatic factors. !4 In all but one 
of the cases we examined, the land records were produced in the name of the father 
of the woman, which was not sufficient to prove her citizenship. 

While we do not make the claim that these arbitrary dismissals exercised by the 
FT are solely based on gender, it is nonetheless clear that there are huge structural 
barriers for women to prove their identity before the adjudicatory bodies. 

Acquiring valid documentation, as discussed, presents a far more monumental 
challenge for women. The multiple intersections of identity work in tandem to 

disadvantage the body of women who undergo the legal process of citizenship in 

India. While the text of the judgments is careful to avoid reference to the religion 
or ethnic identity of the person in question, identity markers such as the surname 

point to the women being either Bengali or Muslim, or both. This is consistent 
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with empirical findings that show that significantly more people from both these 

communities are tried and declared as foreigners. !43 

It is pertinent to remember that there is little administrative clarity on what 
amounts to a proper document for purposes of proving one’s citizenship. !44 As 

discussed in the previous part, gender interferes with women being able to 
navigate public spaces and acquire documents. The challenges of procuring 

documents for identification for low-income women highlighted earlier are 

applicable in the Assam context as well. Moreover, even in those instances where 

women are able to the produce documents, the lack of access to education, legal 

awareness and finances places them at a significant disadvantage.!4° There is 
evidence to show that in many instances, women party to these cases rely heavily 
on support from their male family members in navigating this complex legal 

process. !4¢ In the absence of such support, their claims to citizenship can be further 
weakened. This heavy dependence on men may also reinforce the existing 

patriarchal power dynamic within the family. 

Proving linkage with a parent who is a citizen lies at the heart of these 

adjudications. For men, common practice dictates that their documents present 
their father as a guardian; however, for married women, this position is filled by 

the husband, which renders most of their identity documentation worthless in the 
FT. The adjudication of the FTs is disconnected from these realities — they 

impose extraordinary standards of proof and are quick to dismiss the evidence that 
women can present. Thus, the FTs, as predominantly majoritarian hetero- 

patriarchal legal institutions, create the myth of the perfect litigant, which is an 

impossible standard that most women are unable to meet. 

E The Pitfalls of the NRC: A Glimpse from the Ground 

In furtherance of a feminist standpoint epistemology, we sought to focus on the 

lived experiences of the women to make our knowledge claims. We interviewed 
30 women both before and after the publication of the final draft of the NRC in 

two districts of Assam, Darrang and Barpeta. The survey in Darrang was 

conducted on 27 June 2019, when the process of claims and verifications was in 

full swing. The Barpeta survey was conducted on 16 February 2020, after the 
publication of the final draft of the NRC, where two villages were covered as a 

part of the research. Purposive sampling was adopted in the selection of the 

sample. The questionnaires used consisted of both open-ended and close-ended 
questions for the stakeholders. A structured approach was adopted. We tried to 
gain a sense of the ‘everyday life’ of our respondents during the timeline of the 

NRC. 
We found that in all the instances, women were put through immense 

inconveniences in the process of registering their citizenship. In Darrang, during 

the submission and registration process, the respondents pointed out the fact that 
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no separate queues were available for women. Elderly and pregnant women, along 

with lactating mothers, had to stand in queues for hours to get their documents 

verified. In one case, four infants lost their lives in the heat while the mothers were 

forced to stand in queues. A respondent, aged 68 years, described her difficulties 
in travelling time and again to get her name verified. Her son was a daily wage 

labourer who accompanied her and exhausted almost all his savings. In describing 

her plight, she mentioned how the government officials were unhelpful and they 
received no aid or assistance from the non-governmental organisations. Another 

respondent, aged 38, recalled that she had to bring her 93-year-old ailing father to 

her registration, to establish his linkage with her before the authorities. A pregnant 
27-year-old respondent pointed to the lack of proper sanitation and drinking water 

facilities. On observation, it was seen that a hand pump was installed for drinking 

water, two temporary toilets were constructed for use by both men and women 
and, for shade, a tarpaulin covered area was demarcated without benches or chairs. 

The other respondents focused on similar issues and also raised the concern about 
the notices not being served on time and the rampant corruption in the entire 

system. 

In Barpeta, the families who were interviewed consisted of D Voters whose 

names were not included in the NRC, as upheld in the case of Azizul Haque v 
Union of India.'*7 The first respondent was a widow with two married daughters. 

She was an elderly woman who could not afford to get an advocate to defend her 
case before the FT and highlighted her hardships while trying to earn a livelihood. 
The names of all her brothers were enlisted in the NRC, barring her because of her 

inability to prove lineage with her late father. The second respondent was a daily 

wage labourer and her deceased husband’s name was enlisted as a D Voter, 
automatically rendering her sons the same. She had been fighting alone against the 
system to get the names of her sons regularised in the electoral rolls. The third 
respondent highlighted the rampant corruption prevalent in the electoral 

registration branches and the FTs. She was asked to furnish a sum of INR 15,000 
to get her name enlisted on the electoral rolls, facilitating the inclusion of her name 
in the NRC. All the other respondents have also corroborated that there was 

corruption and presence of political pressure. The fourth respondent recalled how 

her neighbours were apprehensive of the fact that the family of the respondents 
would be taken to the detention centres which instilled fear among them. Another 

respondent showed us land records dating back to 1926 and rued the fact that 

despite having documents which date back to pre-independence times, their names 
were registered as D Voters. In conversation with a lady aged 87, it was known 
that her name was included in the 1951 NRC, yet the names of many of her family 

members were not included in the NRC. Overall, there was a significant lack of 
awareness around the citizenship rights among the people, which seems to have 

paved the way for exploitation by the bureaucracy. 

We asked the respondents about the reactions elicited from the wider society 
around them. One respondent informed us that the persons from his village used 

to visit his family and discuss the potential fate they faced in the detention centre. 

Some respondents stated that the neighbours were the one who spread rumours 
about them being illegal migrants and subsequently cut-off ties with them. In 

contrast, the survey in the Kharupetia town field revealed that the respondents had 

received immense support from their neighbourhood and community at large who 
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collected funds to help them fight for their cause. Nonetheless, social stigma 
persists where people are called out as ‘Bangladeshis’ or as people who ‘entered 

Assam by crossing the fence’. The respondents believe that their dialect and attire 
are held against them and used to profile them as ‘illegal immigrants’. 

These interviews illuminate the kinds of challenges that interfere with women 

accessing their right to be included in the NRC. The process itself was not friendly 

to women, speaking to the monumental challenges that women, especially 
pregnant or senior women, face in bureaucratic spaces. Dependency on male 
family members and unfamiliarity with administrative procedures impacted 

women attempting to get their names registered. The respondents also spoke to the 
differential treatment of the FT members towards male and female respondents. 

The FT members tended to ask more complicated questions of the women. A 

respondent reported that she was asked about the weather on her marriage day, the 
number of guests present and the address of those guests. FT members were 

reported to have ignored the claims of alleged foreigners. A male respondent spoke 

to the fact that that girls in his community were not allowed to get education, 
whereas boys had access to middle school education at the very least. 

Due to the lack of income sources, navigating a corrupt system was rendered 
difficult for persons from lower economic strata. A respondent whose husband 

was arickshaw-puller highlighted how he was targeted for not being able to bribe 

the local police personnel, which resulted in them receiving a notice to appear 

before the FT. A local social activist and a student leader corroborated this as being 
common practice in the state.!48 It would not be a stretch to state that these 

challenges would be harder for those women who did not have independent 
sources of income or support from male family members. 

While we have looked at the experiences of women in this paper, it is worth 

considering the experiences of men as well. While treatment by government 
officials is the same for both genders, the women we surveyed struggled with an 

acute lack of awareness, access to legal aid and education. Men, on the other hand, 

were more aware and relatively more educated. This led to a slight divide in the 
level of harassment experienced by both genders. Men reported that they were 

more likely to attend meetings and awareness drives happening near their homes 

and thus are more likely to be able to stand up for themselves with proper 
arguments and avail of legal aid. 

Finally, the exclusion of awoman’s name from the register has implications for 

the rest of the family — the chances are high that the rest of her family, especially 

her children, would be left out as well. Conversely, there does not seem to be any 

guarantee that the inclusion of her husband’s name would lead to her name being 
included. The difficulty in finding the perfect set of documents is revealed through 

these interviews. 
In summary, the FT process, as well as the NRC process, seem to 

disproportionately affect members of ethno-religious minorities from lower- 
income backgrounds. The requirement of proving lineage is inherently patriarchal 

and puts an insurmountable barrier before women who may not have documentary 
proof of being their parents’ child. This adds to their pre-existing disadvantages, 

in terms of lack of access to the resources and skillsets necessary to navigating a 

complex bureaucracy. 

  

148 Interview with Ainuddin Ahmed, Working President of All Assam Minority Students Union 
(Padmini Baruah, telephone, 20 June 2020). 

256



‘Untrustworthy and Unbelievable’ 

IV CONCLUSION 

For Sabjan Nessa, the road ahead is an uphill struggle. Her status as a D Voter 
automatically bars her from being included in the NRC. Litigation is pending, and 

she may be declared a foreigner, and may even be detained, if she is not able to 

meet the high burden of documentary evidence mandated by the FT system. In a 

strange twist, she has already been declared a citizen by the FT once; !4? yet, that 
has not been enough to get her enrolled into the NRC, or have the ‘D’ removed 
from her name. Of her 12 siblings, she is the only one whose citizenship is under 

contestation, leading to a bizarre, yet not uncommon, situation where family 

members of citizens are somehow arbitrarily positioned as foreigners. When we 

spoke to her, she was distraught; her children were facing the same fate and were 
stigmatised in their community on account of their mother’s doubtful status. 

The evolution of citizenship as a right granted by the sovereign has conversely 

meant that the sovereign reserves the power to take this right away. Despite 
deprivation of citizenship being described as ‘a form of punishment more 
primitive than torture’,!5° in India, there has been little hesitation on the part of 

the authorities in taking away people’s citizenship on flimsy grounds. The judicial 

process has been influenced by the contentious history of immigration and sub- 
nationalism in Assam and this influence is clearly visible in the large number of 

declared foreigners in the state. There is a tendency not to merely strip away the 

status of persons who have been residing in the country, but to also punish them 
through detention. Thus, in Assam, the negative consequences of statelessness are 

becoming increasingly visible. 

An intersectional feminist lens is not just desirable, but critical in scrutinising 
the NRC-FT nexus in Assam. Identity politics frequently does away with the 

notion of intra-group differences.!>! In examining statelessness from a gendered 

perspective, it 1s not enough to merely study its impacts on women — a 

comprehensive analysis must consider the influence of other structural aspects of 

their identity. In the case of Assam, gender and socio-economic status combine to 
create barriers for the women who are struggling with their citizenship status. The 
legal burden of proving citizenship through descent and lineage is inherently 

patriarchal. Moreover, the segment of women we have looked at find accessing 
documents difficult owing to their lack of awareness, education, resources and 

access to legal aid, coupled with corruption and lengthy bureaucracy. Even when 

they can amass documentation, the next hurdle in their way is the procedural maze 
of the FT, which presumes that they are foreigners with little basis. This 

combination of factors serves to push women from these communities on the path 

to statelessness. While the nationality laws of India are not ostensibly gender 
biased, there is undoubtedly indirect discrimination, the implications of which are 

felt not only by women, but also by their family. 

Petrozziello posits that due to ‘creation of temporary and ad hoc documentation 
procedures ... descendants of migrants slide further down the slippery slope of 

citizenship towards statelessness’.!52 This is evident from the Assam example. 
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While we wait for the NRC exclusion appeals to unfold, it is imperative that policy 
makers are alerted to the high risk of marginalisation that women face. India may 

not be a signatory to the statelessness conventions, but its actions are in 

contravention of its obligations under other human rights instruments, notably the 
Convention on the Elimination of All Forms of Discrimination against Women. 53 

The Assam case requires our urgent attention — else we face the prospect of 
normalising the mass statelessness of half a million women, who have been 
citizens, but are arbitrarily at risk of deprivation of citizenship. We aspire for 

targeted steps to be taken to provide effective protection for this marginalised 

population, so that their rights and dignity are preserved in the true spirit of 
participatory democracy. 
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